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IMPUTED NEGLIGENCE 
(Concluded) 


Situation No. 16, stated at the outset of this article, is as follows: 
In an action under Section 4253 is the contributory negligence of 
the heir, or in an action under Sections 4255, 4256, is the contribu- 
tory negligence of the beneficiary a bar? 


As already pointed out, the action under Section 4253 is the 
action of the deceased, which survives, and is brought by the rep- 
resentative of his estate, for the damages? suffered by the deceased 
by reason of the wrongful act resulting in his death. The damages 
recovered go into the general fund of the estate of the deceased 
and are distributed according to the statute governing descent and 
distribution. The action under Sections 4255 and 4256 is for the 





1“These damages would include pain and suffering, permanent disabil- 
ity, disfigurement, moneys by him expended for medical attendance and 
nursing, loss of earning capacity after majority, and in case of emancipa- 
tion, loss of earning capacity during minority, as well.”—Johnson v. Eau 
Claire, 149 Wis. 194, 200. (1912) 

Whether the “loss of earning capacity” means loss by death as well as 
by the injury causing death quare. In Connecticut where the action is 
based on the injury to the deceased, the court held that the “loss of 
earning capacity by death is a loss to a man’s estate.” Broughel v. Tel. 
Co., 73 Conn. 614 (1900). In Love v. R. Co., 170 Mich. 1 (1912), in an 
action under the survival statute, the recovery included a substantial 
sum for the value of the deceased’s expectancy of life. 

In Brown v. R. Co., 102 Wis. 137 (1899), where the court first held 
that two distinct causes of action existed under Section 4253 and under 
Section 4255, the question was left open whether pursuing an action under 
4253 to satisfaction might not bar an action under Section 4255. In 
Littlewood v. Mayor, etc., of N. Y., 89 N. Y. 24 (1882) the court held that 
if the deceased in his life time recovered damages for the injury to him, 
his administrator could not sue for the death caused by the same injury. 
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pecuniary loss sustained, by reason of the death, by the persons 
designated in the statute, and the amount recovered belongs and 
must be paid to the designated relatives of the deceased in the 
following order: (1) surviving spouse; (2) child or children; (3) 
parent or parents; (4) brothers and sisters.” 


Under both sections there may, therefore, be a sole distributee 
or beneficiary or several distributees or beneficiaries. Two situa- 
tions may arise: (a) The negligence of the sole or of all the dis- 
tributees or beneficiaries contributed proximately to the wrong- 
ful death; (b) The negligence of some, but not of all of the dis- 
tributees or beneficiaries so contributed. What is the effect of such 
contributory negligence on the action under Section 4253 and under 
Section 4255? 


In the discussion of situations Nos. 5, 6, 8, and 9 above, attention 
was called to the fact that the contributory negligence of the dis- 
tributees or beneficiaries may be considered for either of two pur- 
poses. It should be clearly noted that such negligence is not to be 
considered here with reference to its imputation to some one else, 
but solely with reference to its effect on the rights of the persons 
who are guilty of it. There is much confusion in the cases arising 
under the survival and death statutes as to the precise purpose for 
which this contributory negligence is material. This confusion is 
in part due to the fact that the most frequent action under these 
statutes concerns parents who are seeking a remedy, directly or in- 
directly, for the wrongful death of a minor child. It is in this type 
of case that the negligence of the parent with respect to the care 
and management of the child arises for consideration. Hartfield v. 
Roper * very early laid down the rule that in case of negligent in- 
juries to very young children, where the action for damages was 
necessarily brought by a guardian, usually the father, there could 
be no recovery if the formal plaintiff, who was entrusted by law 
with the custody and control of the child, had by his negligence 
contributed to the injury. The young child was so completely iden- 





2 The statutes in some states provide that the amount recovered shail 
go to the designated beneficiaries in the proportion that assets of an in- 
testate are distributed. The Wisconsin statute does not prescribe the 
proportions. 

8 The cases in Notes 24 and 25 above, and the text to which they relate 
amply show this. 

421 Wend. 615 (1839). 
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tified with his parent or guardian as to be deemed in law as having 
no separate existence. “In respect to third persons his (the par- 
ent’s) act must be deemed that of the infant.”* This idea of legal 
identity was expressed in terms of imputed conduct. Furthermore, 
in the case of very young infants, the court could not lose sight 
of the fact that in reality the benefits of the recovery went to the 
negligent parent. Then, too, in such actions, aside from damages 
for pain, suffering and medical treatment, a very large element in 
the damages consisted of loss of earning capacity, and this, during 
minority, was the parent’s loss. It was not easy, therefore, to rec- 
ognize in the case of very young children (and the doctrine was 
limited to such) any substantial diversity of personality or interest 
between the parent and the child. Those jurisdictions (and they 
are in the majority) which repudiated Hartfield v. Roper perceived 
a substantial diversity, and recognized that when an infant, 
even a very young one, was negligently injured, two distinct rights 
were invaded, that of the parent and that of the child, and that two 
separate actions could be brought, although it might well be by the 
parent suing in his own right and as representing his young child. 
In the child’s action, or the action brought for his benefit by the 
parent, the contributory negligence of the parent was no defence, 
but when the parent sued in his own right, it was a complete bar." 

One effect of this insistence upon diversity of interest, as regards 
parent and child, discloses itself in the administration of the so- 
called “death statutes.” While there is considerable difference of 
judicial opinion as to the precise nature of these statutes, it is suf- 
ficient for present purposes to divide them into four groups: (1) 
the typical death statute modelled after the original English Act, 
known as Lord Campbell’s Act. Sections 4255 and 4256 of the 
Wisconsin Statutes are substantially this act. These sections have 
been held in Wisconsin to give a new right of action for the bene- 
fit of the designated persons.* (2) A statute giving a new right 

5 Hartfield v. Roper, supra. 

6 The fact that Hartfield v. Roper is still the law in New York and ap- 
pears to be followed in Delaware, Massachusetts, Maine, and Maryland 
is some indication that the doctrine has a basis in sound policy. 

1 Glassey v. Hestonville, etc., Ry. Co., 57 Pa. St. 172 (1868). 

8 Woodward v. Ry. Co., 23 Wis. 400 (1868); Schmidt v. Menasha W. W. 
Co., 99 Wis. 300 (1898); Brown v. Ry. Co., 102 Wis. 137 (1899); Quinn v. 
R. Co., 141 Wis. 497 (1910). In Brown v. R. Co., the court said: “The 
action for a death loss to a surviving relative is not a right by survivor- 
ship to the claim which existed in favor of the injured person in his life 
time. 
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of action, not for certain designated persons, but for the benefit of 
the estate of the deceased ;* (3) a survival statute, socalled, provid- 
ing that the action of the deceased shall survive and be enforced for 
the benefit of certain beneficiaries or for his estate.*° (4) Certain 
special statutes giving an action directly to designated persons, 
usually a parent, for the wrongful death of a child.” 

Especially with reference to statutes of the type of (2) and (3) 
is there a disposition on the part of courts to decline to recognize 
any identity of interest. The remedy is given for the benefit of the 
estate, and whether it is enforced as a new right or as the survived 
right of the deceased, the recovery goes to the estate and is dis- 
tributed as assets of the estate in the manner prescribed in the 
general law governing descents. 

The leading case presenting this view is Wymore v. Mahaska 
County ** where the administrator of the estate of a two-year-old 
infant sued for the damages for wrongful death. It was admitted 
that the father’s negligence contributed to the death. After re- 
pudiating the doctrine of Hartfield v. Roper of imputing the neg- 
ligence of the father to the child, the court said: 

“If his parents, by their negligence, contributed to his death, that does 
not seem to be a sufficient reason for denying his estate relief. Such 
negligence would prevent a recovery by the parents in their own right. 
* * * It is claimed that * * * since they inherited his estate, the 
rule which would bar a negligent parent from recovering in such a case 
in his own right ought to apply. But plaintiff seeks to recover in the 
right of the child, and not for the parents. It may be that a recovery in 
this case will result in conferring an undeserved benefit upon the father, 
but that it is a matter which we can not investigate. If the facts are 
such that the child could have recovered had his injuries not been fatal, 
his administrator can recover the full amount of damages which the 
estate of the child sustained.” 


The statute provided that the damages should be distributed as 
personal property belonging to the estate, but not liable to claims 


of creditors. 
Likewise in a similar case in New Hampshire ** the court, after 


repudiating Hartfield v. Roper, said: 


® Wymore v. Mahaska County, 78 Iowa 396 (1889). 

10 Murphy v. Derby St. R. Co., 73 Conn. 240 (1900). 

11 Wiese v. Remme, 140 Mo. 289 (1897). 

For a general description of the various types of statutes, see Tiffany on 
DreatH By Wronerut Act (2nd ed.) pp. 26-34. 

1278 Iowa 396 (1889), 43 N. W. 264. 

18 Warren v. Manchester St. Ry., 70 N. H. 352 (1900), 47 Atl. 735. 
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“This action, brought by the administrator of the child’s estate, is for 
the benefit of the estate, and not, as the defendants claim, for the benefit of 
the father. The fact that the father will indirectly be benefited is only 
an incident of the suit. Had the child survived, the action would have 
been brought in his own name. The father’s cause of action would have 
been what it is now—case for the loss of the child’s service. The child’s 
cause of action survived by reason of the statute, and the money recovered 
in it will be assets in the hands of its administrator, to be distributed in 
accordance with the special provisions of the statute. If the father’s 
negligence barred his right to recover in the action, there would seem to 
be no reason why it would not bar him from recovering any property of 
the child’s which he might inherit under the general provisions relating 
to descent and distribution; but this is not claimed to be, and is not, 
the law.” 


The same idea is expressed in the decisions in other states.** 
It is noteworthy that in cases of this sort the court is usually called 


14 Nashville Lumber Co. v. Busbee, 100 Ark. 76 (1911), 139 S. W. 301. 
The court said: “Our conclusion is that, where the right of the parent 
is derived from the child by inheritance under the-statute, contributory 
negligence is not a defense. To so hold is not, as some text writers and 
judges loosely express it, magnifying form above substance, but rather 
is it carrying out the law as it is written. If the result is to confer 
an undeserved benefit upon one whose negligence has been partly instru- 
mental in producing the estate sought to be recovered, that is a matter for 
the legislature to deal with, but not for the courts.” 

Westerfield v. Levis, 48 La. Ann. 63 (1891), 9 So. 52. But it should 
be noted that these cases are discussing actions under a survival statute. 
Both jurisdictions recognize that under a death statute, similar to Lord 
Campbell’s Act, the contributory negligence of the sole beneficiary is a 
defense. Miles v. R. Co., 90 Ark. 485 (1909), 119 S. W. 837; St. Louis, etc., 
R. Co. v. Dawson, 68 Ark. 1 (1900), 56 S. W. 46. 

In So. Ry. Co. v. Shipp, 169 Ala. 327 (1910), 53 So. 150, the court said: 

“The statute expressly gives the administrator the same right of action 
that the infant would have had if death had not resulted. Of course, the 
contributory negligence of the parent would not defeat the action of the 
infant had not death resulted, and likewise it is not a bar to the action 
given by the statute.” 

In Love v. R. Co., 170 Mich. 1 (1912) the court held that in an action 
under the survival statute for damages for injury to deceased (including 
damages for the wrongful death) the contributory negligence of the 
mother, one of the beneficiaries, was no defense, and distinguished Feld- 
man v. United Railway, 162 Mich. 486 (1910), an action under the death 
statute, where contributory negligence of the sole beneficiary, was held 
to be a defense, because “his contributory negligence will be imputed to 
the child.” It seems that in Michigan, in case of instantaneous death, 
the action must be brought under the death statute, while in case of 
death following a period of conscious suffering, under the survival 
statute, Carbary v. United Ry., 157 Mich. 683 (1909). 
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upon to meet the contention that the negligence of the parent should 
be imputed to the child, because of the identity of interest. In 
denying this identity for the purpose of preserving the child’s right 
of action the court declines to reaffirm such identity for the pur- 
pose of defeating the parent’s right of inheritance. 


The opinions in the foregoing cases indicate, with respect to 
actions for damages arising from wrongful death, that some courts 
will make a distinction, on the basis of the nature of the action, when 
answering the questions raised under situation No. 16.15 Inasmuch 
as Wisconsin under the decision of Brown v. R. Co.?* has both a 
survival action in which, presumably,’7 damages to the estate for 
the death may be recovered, and a typical death statute, the dis- 
tinction may become material. 


It has, indeed, been urged ** that no distinction should be made. 
Whether the parent or beneficiary sues directly in his own name, 
or as administrator to enforce the survived or a new action for 
the benefit of the estate, or as administrator to enforce a new right 
for the statutory beneficiaries, the general principle should apply, 
that no one shall profit by his own negligence, and the court should 
look behind the formal parties and discover whether the real parties 
in interest are unworthy claimants of the statutory remedy.’® 


15In Wolf Admr. v. Ry. Co., 55 Oh. 517, 533 (1896) the court said: 

“Where the damages arising from the wrongful death survive and become 
a part of the estate of the deceased, and are inherited from the estate 
by the named beneficiaries as heirs, the contributory negligence of such 
heirs does not constitute a defense to an action brought by an admin- 
istrator for the recovery of such damages, because the damages are a 
part of the estate, and the estate is cast upon the heirs by operation of 
law.” The court distinguishes this situation from one arising under a 
death statute like Lord Campbell’s Act, saying: “While the liability is 
created by the statute, the damages do not become a part of the estate, 
and are not cast as an estate by operation of law upon the beneficiaries, 
but must be sued for and recovered by action; and in such action the 
usual defenses, including contributory negligence, can be interposed.” 

16102 Wis. 187 (1899). 

17 See Note 1, supra. 

18 Tiffany, DEATH By WroNGFut Act (2nd ed.), p. 167. 

19“The underlying principle in the whole matter is, that no one shall 
profit by his own negligence, and, to allow the father, who has been guilty 
of negligence, to recover, notwithstanding that negligence, when he 
brings the suit as administrator, although he could not do so in his own 
right, would be to defeat this underlying principle by a mere change of 
form, when the entire recovery in either event goes to him alone.” 
Bamberger v. R. Co., 95 Tenn. 30 (1895) 31 S. W. 163. 
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The difficulty, however, of disregarding the nature of the action 
or of looking to see who will profit by the recovery, is thus ex- 
pressed by the New York Court of Appeals *® in an action by a 
husband as administrator of his wife’s estate for damages caused 
by her wrongful death, the husband himself being the sole bene- 
ficiary and contributorily negligent: 

“There can be no doubt that the plaintiff’s negligence would not have 
defeated a recovery of the wife if she had lived. Her cause of action 
abated upon her déath, but the legislature has substituted a new action 
and has specified the condition upon which it may be maintained, i. e., 
the right of the injured person to maintain an action if death had not 
ensued. . . . The right of the personal representative to recover depends 
solely on the right of the injured person to recover, if living, unless we 
are to read something into the statute... . It is for the legislature to 
prescribe the condition to the maintenance of the statutory action.” 21 


There is one class of cases where no difficulty arises in applying 
the rule of contributory negligence, and that is where the statute 
gives an action directly to the parent for the wrongful death of 
a child. This being treated as the parent’s own action enforceable 
in his own name, his contributory negligence is a bar.** 


20 McKay v. Rapid Transit Ry. Co., 208 N. Y. 359 (1913), 101 N. E. 885 
(allowing a recovery, although the negligent husband as sole beneficiary 
would get it). Followed in Bram v. Electric Co., 107 N. E. 338 (1914). 

21 “Our statute providing for recoveries for personal injuries negligently 
inflicted resulting in death and designating for whose benefit such re- 
coveries may be had are clearly in the nature of statutes of descent and 
distibution of estates, and we are of the opinion that the courts can no 
more inquire into the worthiness or unworthiness of such beneficiaries in 
such personal injury cases than they can inquire into the worthiness or 
unworthiness of those who are designated as beneficiaries of the estates 
of decedents and that the courts can not deny relief because of unworthi- 
ness in either case unless authorized so to do by some statute.” Heggie 
v. Barley, 5 Tenn. Civ. App. 78, 82. 

22 §t. L. etc. Ry. Co. v. Freeman, 36 Ark. 41 (1880); St. L. etc. Ry. Co. 
v. Dawson, 68 Ark. 1 (1900); St. L., etc., Ry. Co. v. Cochran, 77 Ark. 398 
(1906). It should be noted that Arkansas has in addition to a direct 
action statute dealt with above, a wrongful death act. Actions under the 
latter are barred by the contributory negligence of the beneficiary. Nash- 
ville Lumber Co. v. Busbee, 100 Ark. 76 (1911). 

Williams v. R. Co., 91 Ala. 635 (1890) ; Indianapolis, etc., Co. v. Antrobus, 
33 Ind. Ap. 663 (1904), 71 N. E. 971; Westerville v. Levis, 43 La. Ann. 63 
(1891), 9 So. 52. Same comment should be made on the Louisiana statute 
as on Arkansas. Reilly v. R. Co., 94 Mo. 600 (1887); Senn v. Ry. Co., 
124 Mo. 621 (1894); Weise v. Remme, 140 Mo. 289 (1897); Johnson v. 
Reading City Ry., 160 Pa. St. 647 (1894); Gress v. Ry. Co., 228 Pa. St. 
482 (1910); Dabrinsky v. Penna Co., 248 Pa. St. 503 (1915); Williams v. 
R. Co., 60 Tex. 205 (1883). 
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An amendment to Section 4255 of the Wisconsin Statutes passed 
in 1913 ** provides that if there be no cause of action in favor of 
the estate of the decedent, then the designated statutory beneficiaries 
may sue directly in their own names. If this amendment operates 
to grant the right of action directly to the beneficiary, then it might 
be argued that the cases cited in the preceding note show clearly 
that the contributory negligence of the beneficiary would be a bar. 
The question seems not to have been considered by the Wisconsin 
Supreme Court. No action since 1913 has been found in which the 
beneficiary sued directly in his own name and in which his con- 
tributory negligence was involved. 


Coming now to the question raised at the outset, if the sole or 
all the beneficiaries are contributorily negligent, can there be a 
recovery? On the basis of the party plaintiff, the cases may be 
divided into two classes: (a) Where the administrator as plaintiff 
is also the sole beneficiary or one of the beneficiaries, (b) where 
a third party is administrator. The classification probably has no 
significance, because if the court is going to deny a negligent bene- 
ficiary relief it will do so whether he is an administrator or whether 
some third party is administrator. There appears, however, in some 
of the cases, a disposition to regard the distinction as material, but 
it is also disregarded in others.** Whatever substance it has is based 
on the different theories which are entertained with respect to the 
nature of the action. That is, if, as in Wymore v. Mahaska County, 
and similar cases already discussed,” the recovery is for damages 
to the estate of the deceased and a third party is enforcing the action, 
the court seems less able to look beyond the formal plaintiff and see 
the negligent real party in interest. 





23 Laws of 1913, c. 186. “Provided, that if there be no cause of action in 
favor of the estate of the deceased and the person or persons to whom 
the whole amount sued for and recovered belongs, as above provided, shall 
be the husband, widow, or parent or parents of the deceased, suit may 
at his or her or their option be brought directly in his or her or their 
name or names instead of being brought in the name of the personal 
representative of such deceased person.” 

24 Davidson v. R. Co., 41 W. Va. 407 (1895), 23 S. E. 593. But in Gunn 
v. R. Co., 42 W. Va. 676 (1896) 26 S. E. 546 where the father was the sole 
beneficiary, and a third party was administrator, the court held there 
could be no recovery “no matter who is administrator.” Bamberger v. 
Citizens St. R. Co., 95 Tenn. 30 (1895), 31 S. W. 163 (no matter how the 
suit is brought—whether as administrator or as father). 


25 78 Iowa 396 (1889). 
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Where the sole or all the beneficiaries have been contributorily 
negligent, recovery has been denied in the following jurisdictions: 
Illinois,2® Nebraska,?*7 North Carolina,?® North Dakota,?® Tennes- 
see,*° Vermont," Virginia,**? West Virginia.** To these should be 
added Indiana,** Kentucky,** and Ohio,*® where in dealing with a 
case involving several beneficiaries, one but not all being negligent, 
the negligent one was denied relief. Minnesota ** and Connecti- 
cut,** as will be noticed presently, can probably be included in 
this list. Also any jurisdiction which accepts the doctrine of im- 
putable negligence from parent to child will deny relief, but that 
is obviously a different ground of denial.*® In the following juris- 


26 Pekin v. Mahon, 154 Ill. 141 (1895), 39 N. E. 484; Chicago etc. R. Co. 
v. Logue, 158 Ill. 621 (1895), 42 N. E. 926 (case confuses the issue with 
imputed negligence); True v. Wada, 201 Ill. 318 (1903), 66 N. E. 369. 

27 Tucker v. Draper, 62 Nebr. 66 (1901), 86 N. W. 917 (father admin- 
istrator and sole beneficiary). 

28 Davis v. Seaboard etc. Ry. Co., 186 N. C. 115 (1904), 48 S. E. 591; 
(father administrator and sole beneficiary); Harton v. Tel. Co., 141 N. C. 
455 (1906), 54 S. E. 299. 

29 Scherer v. Schlaberg, 18 N. D. 421 (1909), 122 N. W. 1000, (father ad- 
ministrator and sole beneficiary). 

30 Bamberger v. Citizens St. R. Co., 95 Tenn. 30 (1895), 31 S. W. 163, 
(father administrator and sole beneficiary). 

81 Ploof v. Burlington Traction Co., 70 Vt. 509 (1897), 41 Atl. 1017. 
(Father—administrator, himself and wife beneficiaries.) 

32 Richmond etc. R. Co. v. Martin’s Adm., 102 Va. 209 (1903), 45 S. E. 
894 (father administrator and sole beneficiary), overruling Norfolk etc. 
R. Co. v. Groslose, 88 Va. 267 (1891). 

33 Gunn v. Ohio etc. R. Co., 42 W. Va. 676 (1896), 26 S. E. 546, (third 
party administrator, father sole beneficiary). 

34 Cleveland etc. R. Co. v. Bdssert, 44 Ind. Ap. 245 (1909) 87 N. E. 158, 
(third party administrator, widow and children beneficiaries). 

35 Kentucky Utilities Co. v. McCarty’s Adm., 169 Ky. 38 (1915), (father 
administrator, himself and mother beneficiaries). (Father illegally con- 
sented to child’s working); Kentucky Utilities Co. v. McCarty, 170 Ky. 
543 (1916). 

86 Wolf v. Lake Erie R. Co., 55 Ohio St. 517 (1896), 45 N. E. 708, (third 
party administrator,—parents sole beneficiaries), overruling Clevelund 
etc. R. Co. v. Crawford, 24 Oh. St. 641 (1874); Altmeier v. R. Co., 5 
Ohio N. P. 224. Aff. 60 Ohio St. 10, 53 N. E. 560. 

87 Kokesh v. Price, 1386 Minn. 304 (1917), 161 N. W. 715. (Husband 
administrator wife’s estate, himself and two children beneficiaries.) 

88 Murphy v. Derby etc. R. Co., 73 Conn. 249 (1900), 47 Atl. 120. 
(Father administrator and one of the beneficiaries.) 

39 Grant v. Fitchburg, 160 Mass. 16; B. & O. R. Co. v. Fryer, 30 Md. 47. 
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dictions recovery was permitted: Alabama,*® Iowa,** New Hamp- 
shire,*? New York,** and South Carolina.** The questicn was left 
undecided in New Jersey.** 


In Wisconsin there appear to be four cases where the question 
could be regarded as involved. In Decker v. McSorley,** an action 
by the father as administrator for the benefit of himself and wife 
for the wrongful death of their four-year old child, the negligence 
of the parents was, without discussion, regarded as material, but 
no such negligence was established. In O’Brien v. R. Co.,** a sim- 
ilar case, the court said the negligence of the parents was a question 
for the jury. Likewise, in Monrcan v. Eastern, etc. Co.** the court 
treated the contributory negligence as material, but said that the 
finding of the jury that the mother was not negligent was sustain- 
able and that there was no evidence of negligence on the part of 
the father. In Kuchler v. Milwaukee, etc. Co.*° the parents en- 

40 So. Ry. Co. v. Shipp Adm., 169 Ala. 327 (1910) (third party admin- 
istrator, father sole beneficiary). Under Sec. 2588 Ala. Code parent is 
given action directly for wrongful death of child. In such an action 
contributory negligence of parent a bar, Williams v. R. Co., 91 Ala. 635 
(1890). But in an action under Sec. 2589 (Wrongful Death Act) by 
personal representative, beneficiary’s negligence is no bar, such statute 
being punitive and designed to prevent homicides. 

41 Wymore v. Mahaska County, 78 Iowa 396 (1889), 43 N. W. 264 (third 
party administrator, father sole beneficiary). But see Walters v. R. Co., 
41 Iowa 71 (1875) for obiter contra. 

42 Warren v. Street Ry., 70 N. H. 352 (1900), 47 Atl. 735, (father adruin- 
istrator, himself and wife sole beneficiaries). 

43 McKay v. Syracuse etc. Co., 208 N. Y. 359 (1913), 101 N. E. 885 (hus- 
band administrator and sole beneficiary) ; Braun v. Elec. Co., 213 N. Y. 655 
(1914), 107 N. E. 338. In the Appellate Division opposite views were 
taken. Lewin v. R. Co., 52 App. Div. 69; O’Shea v. R. Co., 79 App. Div. 
254. But in New York where the negligence of the parent is imputed to 
a young child, this imputed negligence would bar the child’s action and, 
therefore, no action could be brought under the death statute. Albert Adm. 
v. Ry. Co., 39 N. Y. S. 430. 

44 Watson v. So. Ry., 68 S. C. 47 (1903), 44 S. E. 375 (father adminis- 
trator, apparently sole beneficiary). 

45 Consolidated Traction Co. v. Home, 59 N. J. L. 275 (1897), 35 Atl. 
899. See same case, 38 Atl. 758. (Father administrator and sole bene- 
ficiary.) 

46111 Wis. 91 (1901). 

47119 Wis. 7 (1903). 

48152 Wis. 618 (1913). 

49157 Wis. 107 (1914). 
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trusted their ten-year-old boy to the grandfather whose negligence 
contributed to the death. The court said: “The grandfather was 
therefore the agent of the beneficiaries and his negligence their 
negligence. Assuming, without deciding, that the motorman was 
guilty of ordinary negligence, the beneficiaries through their agent 
were also guilty of contributory negligence, therefore cannot re- 
cover.” 


There is no’ discussion in any of these cases, and the problem 
seems not to have been directly before the mind of the court. In 
the first three, it is assumed that the negligence of the parents is 
material, but for what purpose is not clear. At the time all of 
these cases were decided the question of whether the negligence of 
the parent could be imputed to the child was still open in Wiscon- 
sin. The negligence of the parent if imputed to the child would 
defeat any action under Section 4255, and this may have been the 
reason the court and counsel regarded such negligence as material. 
In the Kuchler case the court cites in support of its conclusion a 
number of cases from other jurisdictions. Two of these rest on 
the doctrine of the imputability of the negligence of the parent to 
the child. These cases are, of course, not in point, as the doctrine 
of imputed negligence was never applied to a child as old as ten 
years. Another case involves a direct action by the parent in his 
own right. The others are concerned chiefly with whether the 
negligence of the custodian of the child is imputable to the parent, 
assuming that if it is imputable, the parent cannot recover. Only 
one of the cited cases is in point as deciding that the negligence of 
the beneficiary is a bar. Moreover, in commenting on the Kuchler 
case, the court in Reiter v. Grober®® said that in that case the doc- 
trine of imputing the negligence of the driver of a vehicle to the 
occupant “was applied in all its rigor to a boy ten years old riding 
with his grandfather.” If that is the ground on which the case 
rests then it does not answer the question now being considered. 
Obviously, if the driver’s negligence was imputed to the ten-year- 
old boy, that would bar any action by him, had he lived, and, 
hence, any action under Section 4255 would likewise be barred. 

In view of this comment in Reiter v. Grober, of the absence of 


any adequate discussion of the point involved, of the cases cited 
to support its conclusion, it is not entirely clear that the court has 





50181 N. W. (1921) (Wis.). 
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explicitly decided that the negligence of the sole or of all the bene- 
ficiaries will defeat the action for wrongful death. 


Coming to the second branch of the question, If some but not 
all of the beneficiaries are negligent, what is the effect of such 
negligence on the action? The question has received an answer 
in a few jurisdictions, but appears not to have arisen in Wisconsin. 
The leading case elsewhere is Wolf v. Lake Erie R. Co.®' where 
the court held that no damages should be awarded to the negligent 
beneficiaries, and overruled an earlier Ohio case ** to the effect 
that the damages, not being apportionable, should be awarded and 
distributed to all the beneficiaries, regardless of the negligence of 
some.** While the court relies upon the addition of “respectively” 
by the later amendment, still this word adds but little, since the 
clause in the statute authorizing the jury to “give such damages 

....as they may deem fair and just in reference to the pecuniary 
injury resulting ..... to the relatives . . . . specified” means, in 
language of Woodward v. Ry. Co.** “distributively and not collec- 
tively.” 





5155 Ohio St. 517, (1896) 45 N. E. 708. 

52 Cleveland etc. R. Co. v. Crawford, 24 Ohio St. 631 (1874). 

53“Shortly after the report of the Crawford case, the statute was 
amended so as to require the jury to give such damages as they may think 
proportioned to the pecuniary injury resulting from such death to the 
persons respectively for whose benefit such action shall be brought. This 
word respectively requires the jury to assess the damage for the bene- 
ficiaries distributively. * * * In arriving at the total amount of 
damages to be awarded, under the statute as amended, the jury should 
consider the pecuniary injury to each separate beneficiary (not found 
guilty of contributory negligence), but return a verdict for a gross sum, 
which sum should be distributed among the beneficiaries not found 
guilty of contributory negligence. As to beneficiaries found guilty of 
contributory negligence, no damages should be awarded on their account; 
and the jury should find in its verdict which, if any, of the beneficiaries 
were guilty of such contributory negligence. This would no more com- 
plicate the trial than is usual in triais for torts, in which it often occurs 
that some are discharged and others held liable. * * * When recovered, 
the damages should be distributed by the Probate Court only among such 
as the verdict of the jury shall show to be entitled thereto. This throws 
no clog in the way of the prosecution of the action by the administrator, 
and awards damages to those who are without fault, and does not re- 
ward those who contributed to the injury.” 

5423 Wis. 400, 405 (1866). See also Tiffany v. Lawrence, 86 Wis. 526 
(1893); Lewis v. Hunlock’s Creck etc. Co., 203 Pa. St. 511 (1902). 
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In Illinois ** and in Indiana** the negligent beneficiaries have 
been excluded. In Minnesota ** the court held that, inasmuch as 
no request had been made for a reduction of the damages on ac- 
count of one of the negligent beneficiaries, the full amount should 
be recovered. The question was expressly left undecided in North 
Carolina.** In three states a partial recovery was allowed to the 
non-negligent beneficiary, but the result was reached under special 
provisions of local law.*® 


In Washington ®° the court held that the non-negligent mother 
could not recover, because by the law of that state the damages 
were community property of the husband and wife and the husband 
could not be excluded from participating. 


In the light of the foregoing cases three views are possible: 
(a) Where one or some of several beneficiaries are negligent, all 





55 Donk Bros., etc., Co. v. Leavitt, 109 Ill. App. 385 (1903) expressly 
following Wolf v. R. Co., supra; Chicago, etc., Ry. Co. v. McKeon, 148 Ill. 
App. 598 (1908). But see Ill. Cent. R. Co. v. Warriner, 229 Ill. 91 (1907) 
where without discriminating all the beneficiaries were barred, although 
one at least was not negligent. 

&6 Cleveland etc. R. Co. v. Bossert, 44 Ind. Ap. 245 (1909) 87 N. E. 158. 
(Action under Emp. Liab. Act. Third party administrator. One bene- 
ficiary negligent. The jury were authorized to find nothing for him and 
reduce the total damages by the amount of his share.) 

57 Kokesh v. Price, 136 Minn. 304 (1917), 161 N. W. 715. Likewise, in 
Murphy v. R. Co., 73 Conn. 249, the court said that in the absence of a 
showing that a negligent beneficiary will profit by the recovery, the full 
amount of the damages will be awarded. 


58 Davis v. Seaboard A. L. R. Co., 186 N. C. 115 (1904), 48 S. E. 591. 


59 Phillips v. Ry. Co., 53 Colo. 458 (1914). Father sued as adminis- 
trator on behalf of himself and wife. The statute provided that half the 
damages should go to the wife as her separate estate. Held, that the 
father’s negligence was not imputable to her nor to the child, and judg- 
ment should be given for half the damages. In Kentucky Utilities Co. v. 
McCarty’s Adm., 169 Ky. 38, a similar result was reached. Father had 
illegally permitted deceased minor to work. Jury were instructed to 
find as damages only one-half the amount sufficient to compensate the 
estate of the deceased, and the recovery went to the non-negligent mother. 
In Atlanta etc. R. Co. v. Gravitt, 93 Ga. 369 (1894), 20 S. E. 550, the 
non-negligent mother recovered by virtue of the special statutory pro- 
visions. ; 


60 Vrevelli, Adm., v. Ry. Co., 98 Wash. 42 (1917), 167 Pac. 66. 








270 WISCONSIN LAW REVIEW 


fail. There appears to be only one case so holding, and the re- 
sult in that case may be regarded as due to the doctrine of com- 
munity property. (b) All should recover, taking no notice of the 
negligent beneficiaries,°? especially in the absence of any specific 
request for segregation,” or any showing that negligent beneficiaries 
will participate.** (c) Apportion the damages, excluding the negli- 
gent beneficiaries.“° Under this method: (1) Return a verdict for 
a gross sum which should be distributed among the beneficiaries 
not found guilty of being contributorily negligent.°° Or (2) assess 
the total damages and deduct the share of the negligent beneficiary 
and give the remainder to the non-negligent beneficidries.* 


The objection that would be urged to (c) is that, however desir- 
able such a result might be, the language of the ordinary statute 
does not grant the jury and court any such power.® The statute 
gives a cause of action to the personal representative of the 
deceased on a_ specified condition. In this action the jury may 
“give such damages . . . . as they may deem fair and just” and 
the “amount recovered shall belong and be paid over to” certain 





61In Crevelli v. Ry. Co., supra, the court held that the damages being 
community property, could not be awarded if an unworthy person will 
participate. In Clark v. R. Co., 219 Mo. 524 (1908), where the action was 
given to the father and mother, held that both must join, as the statutory 
penalty is indivisible. 

62 Cleveland etc. R. Co. v. Crawford, supra. Subsequently modified by 
Wolf v. R. Co., supra. Obviously, those courts that permit a sole negligent 
beneficiary to recover (see notes 37, 38, 40-44, supra) would permit a 
recovery by all the beneficiaries, although one or some were negligent. 

63 Kokesh v. Price, supra. 

64 Murphy v. Derby St. R. Co., supra. 

65 Wolf v. Ry. Co., supra. See also notes 37, 38, 59. 

66 Wolf v. Ry. Co., supra. 

67 Cleveland etc. R. Co. v. Bossert, supra. 

68 “The statute gives the right of action to the personal representative 
upon the same conditions that would have entitled the party injured to an 
action had death not ensued. If (the deceased parties) had not died 
and had not been guilty of contributory negligence, their right of action 
for the negligence of the defendant would not have been defeated by 
reason of the negligence of third persons, although such persons may 
have stood to them in relation of next of kin. Again, the amount recov- 
ered is in such cases a gross sum, which the statute directs to be dis- 
tributed to the next of kin in the proportions provided.” Cleveland etc. 
R. Co. v. Crawford, supra. 
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specifically named persons.** Such recovery is for the benefit of 
the designated persons “in equal interest.” This same objection 
was urged against the power to deny all relief to a negligent sole 
beneficiary.** But as already pointed out, the great weight of 
authority is in favor of denying relief to such a beneficiary. If 
under the statute the court can deny entire relief to a sole negligent 
benefiiciary, can it deny relief to some while granting it to others? 
It might well bg said that while the jury has power to decline to 
award any damages at all, where the sole or all the beneficiaries are 
negligent, it has no power to award damages to some and withhold 
damages from others ;" that its function is exhausted when it fixes 
the fair and just pecuniary damage resulting to the beneficiaries by 
reason of the death; no disqualifications to participate in such dam- 
ages is created by the statute and no power is given to the jury 
to create any disqualifications. This reasoning is especially pertinent 
to an action under Section 4253, Wisconsin Statutes, where the 
damages recovered became a part of the general assets of the 
estate and pass to the distributees by operation of law. An heir 
is not disqualified to take his share of the estate because his 
negligence contributed to the death of the intestate.** In answer 
to all this it may be said, especially with reference to the typical 
wrongful death act such as Section 4255, Wisconsin Statutes, that, 
while the language of the statute is unqualified, the rights and 
remedies it creates are to be taken subject to the well-recognized 
existing principle that one who by his own negligence has con- 
tributed to his loss shall have no relief.** 





69 Wis. Stats. Section 4256. Contrast the language of the Wisconsin 
statute with that of the Maryland statute, viz., “and the amount so 
recovered * * * shall be divided amongst the above mentioned parties 
in such shares as the jury by their verdict shall find and direct.” Pub. 
Civ. Laws, 1911, Art. 67, Sec. 2. 

70 Strong, Adm., v. Stevens Point, 62 Wis. 255, 261 (1885). 

71 McKay v. Ry. Co., supra, p. — and note 16, supra. 

72 It has, indeed, been urged that under a statute reading, “The court and 
jury may give such damages as are just,” a discretion is granted. Ploof 
v. Traction Co., 70 Vt. 509 (1897). 

73 As regards the right of the heir who murders his intestate to in- 
herit, the weight of authorities is that his wrongful act is no disqualifi- 
cation; Matter of Kuhn, 125 Iowa 449; Gollnik v. Menzel, 112 Minn. 349, 
2 Ann. Cases 657. See 40 Cyc. 1063; 18 Corpus Juris 843, 858. Mere 
negligence would hardly be held to work a disqualification. 


4 Tiffany on DeatH By WroneFuL Act (2nd ed.) pp. 153-168; 2 Ill. Law 
Rev. 487. 








272 WISCONSIN LAW REVIEW 


There remains to notice, as related to the rule of apportioning 
the damages just discussed, a group of cases where the doctrine 
of imputed negligence is relied upon to deny relief to a non-neg- 
ligent beneficiary associated with a negligent beneficiary. Under 
Sections 4255, 4256 of the Wisconsin Statutes there are only three 
situations where there will be more than one beneficiary, viz., 
where the next of kin are lineal descendants, lineal ancestors, or 
brothers and sisters. By far the most common case is that of the 
lineal ancestors, where usually the father as administrator sues on 
behalf of himself and the mother for the wrongful death of their 
minor child. The substantial element of the damages will be for 
loss of the services of the child. This is distinctly, however, not 
the father’s common law action for loss of services, although the 
language of many of the cases lacks discrimination and shows a 
tendency to confuse the two. The action under the statute is for 
both parents and belongs to them in equal interest."*> The facts in 
such an action will quite frequently be that the child was in the 
mother’s charge and by her negligence was exposed to the danger. 
Thereupon, it is often assumed, without any discussion,”* that there 
is such identity of interest that the negligence of one parent will 
be imputed to the other, or especially that the negligence of the 
mother will be imputed to the father. 


If the father has in fact made the mother his agent to look after 
the child, the ordinary rules of agency should apply, but such 
agency should not be held to arise necessarily out of the marital 
relation, nor merely because of the marital relation should the 
negligence of one parent be imputed to the other. Under the recent 
statute"? in this State, enlarging the rights of the wife with 
respect to the children, it would seem that the relation of husband 
and wife or of parents does not make either party the agent of 
the other in the care of the children. This view is well expressed 





75 Strong, Adm. v. Stevens Point, supra. 

76 Toner v. R. Co., 109 Ky. 41 (1900); 58 S. W. 439; Vinnette v. R. Co., 
47 Wash. 320 (1907); 91 Pac. 975. In the following cases the negligence 
of the mother in allowing the child to get into danger is treated as the 
negligence of both parents: B. ¢ O., etc., R. Co. v. Pletz, 61 Ill. App. 161 
(1895); Harrington v. R. Co., 37 Mont. 169 (1908), 95 Pac. 8; Westerberg 
v. R. Co., 142 Pa. St. 471 (1891), 21 Atl. 878. 

77 Laws of 1921, Chap. 529. 
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by the Oregon court in MacDonald v. Reilly."* In Monrean v. 
Eastern etc. R. Co."® the court held that the negligence of the 
mother in whose care the child was at the time of the injury, could 
not be regarded as the negligence of the absent father, nor was 
leaving the child with the mother negligence on his part.- 

EuGENE A. GILMORE. 





78 “But the contributory negligence which will bar a recovery must be 
that of the person-from whom the cause of action is derived, or the bene- 
ficiary, or some one standing in such a relation to the beneficiary that the 
maxim, ‘Qui facit per alium facit per se,’ may be invoked. A wife does 
not, from the mere marital relation, however, occupy such a position in 
the care and custody of a minor. child. Under our statute, the right 
and responsibility of the parents in that regard are equal, and the mother 
is as fully entitled to the custody and care of the child as the father. 
B & C Comp. Sections 512, 513. The doctrine to be found in some of the 
books, therefore, that because the father is the legal custodian of the 
children, or because of the identity of the parents, the law will assume 
that the mother is the agent of the father, for whose negligence he is 
responsible, can have no application. A mother is not the agent of the 
father in the care of the children, any more than the father is the agent 
of the mother. They are both equal before the law. The common interest 
or common duty of the parents toward the children will not of itself 
make one the agent of the other, or responsible for that other’s negli- 
gence.” MacDonald v. Reilly, 45 Ore. 589 (1904), 78 Pac. 753. 

In accord: Atlanta etc. R. Co. v. Gravitt, 93 Ga. 369 (1894), 20 S. BE. 
550; Donk Bros., etc., Co. v. Leavitt, 109 Ill. App. 385 (1903). 


79152 Wis. 618 (1913). 








BENEFICIARY CONTRACTS IN WISCONSIN 
(Concluded) 
VII. 


Up to this point, the Wisconsin courts have agreed with the 
weight of American authority in their general theory of the bene- 
ficiary contract; although with a tendency to give a greater effect 
to the intention of the parties, and to restrict it less to certain 
specific classes of cases, than most of the other states of the 
Union. In other respects, they have applied the doctrine in much 
the same way as it has been applied in the other states in which 
the existence of this doctrine is recognized. Apart from one or 
two isolated cases all has been smooth sailing. The doctrine of 
the right of the beneficiary has never had to fight for the 
right to live. It has had a prosperous and successful career, 
free from the hampering restrictions that have limited the growth 
and warped the development of the doctrine in other states. The 
very fact, however, that this doctrine has developed with such 
freedom has resulted in a marked tendency on its part to spread 
beyond the original limits which the nature of the idea itself seems 
to have imposed. The momentum gained by the willingness of the 
court to give effect to the intention of the parties where they wish 
to confer a benefit on a third party, has resulted in the recognition 
_of the right of a third party to sue upon a contract which, appar- 
ently, the parties thereto did not enter into for the benefit of such 
third person, 


In outward form, it must be admitted, the courts of Wisconsin 
have always insisted that the third party can sue on a contract 
only where the contract shows that it was entered into for his 
benefit." 

1“It is quite certain that, to enable the third party to enforce such con- 
tract, there must have been an intent on the part of the promisor to benefit 
him, and some duty or obligation to carry out such promise.” Rowe v. 


Moon, 115 Wis. 566. 
“It is not every promise made by one to another, from the performance 
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The fact that he will be benefited incidentally by the perform- 
ance of the contract is said not, of itself, to give him a right of 
action thereon.’ 

It is even said that there must not only have been an intention 
to benefit the third party, but that there must have beeh an express 
covenant to that effect.* 

It seems clear, however, from subsequent cases, that it is suf- 
ficient if the contract, when construed as a whole shows the intention 
to confer the benefit; and it seems quite likely that, in a number 
of cases, this so-called intention to confer a benefit has become a 
fiction which bears little resemblance to the actual intention of 
the parties. 

In a number of cases in which a third person would have re- 
ceived an incidental benefit from performance, his right to main- 
tain an action upon the contract because of such incidental benefit, 





of which a benefit may ensue to a third, which gives a right of action to 
such third person, he being neither privy to the contract nor to the con- 
sideration. The contract must be made for his benefit as its object, 
and he must be the party intended to be benefited.” Rowe v. Moon, 115 
Wis. 566. 

“If every person, who is remotely injured by the breach of a contract 
made with another person, may sue upon the contract, there certainly 
would be no end to such suits. There was no business transaction what- 
ever between the appellants and respondents. It was between Duchac 
and the respondents. Suppose the respondents had promised everybody 
else with whom Duchac was doing business that they would surely pay 
out his money as they had agreed to do and they had suffered some remote 
injury by their failure to do so. Could they sue upon the contract between 
Duchac and the respondents? Suppose one was a creditor, and had lost his 
claim by the failure, or another a vendor who had lost his purchase 
money. This illustrates the looseness and elasticity of such a rule.” 
Barnes v. Deliglise, 78 Wis. 628. 

2 Stankiewicz v. Prange, 167 Wis. 607. 

8 “Whatever may be the state of the law elsewhere, it is not believed 
that the cases in this jurisdiction will sustain the proposition that the 
third party can maintain an action against an alleged promisor based 
upon an implied promise to pay. The express promise, either by simple 
contract or covenant under seal, must exist.” Electric Appliance Co. v. 
United States Fidelity 4 Guaranty Co., 110 Wis. 434. (Citing Kimball v. 
Noyes, 17 Wis. 695; Putney v. Farnham, 27 Wis. 187; Kollock v. Parcher, 
52 Wis. 383; Johannes v. Pheniz Ins. Co., 66 Wis. 50; Nix v. Wiswell, 84 
Wis. 334; Fulmer v. Wightman, 87 Wis. 573; Morgan v. South Milwaukee 
L. V. Co., 97 Wis. 275; Stites v. Thompson, 98 Wis. 329, which do not, 
however, all support this proposition.) 
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has been denied, if the contract is not intended to confer a benefit 
upon him.‘ 

B was a member of a firm of which C and D were partners. 
Judgment was rendered against the firm of B, C & D, and execu- 
tion was levied upon B’s property. B sought to enjoin the collec- 
tion of such judgment; and in such injunction proceedings B gave 
an appeal bond upon which A was surety, the condition of which 
was “that, if said order appealed from be affirmed, the said ap- 
pellant will pay the judgment heretofore entered in said action.” 
The order denying the injunction was affirmed, and A paid such 
judgment ; took an assignment thereof ; and sought to enforce it by 
levying upon C’s property. It was held that A could enforce such 
judgment by levying upon C’s property, since A’s act in becoming 
surety upon such appeal bond was not intended for C’s benefit, 
although it conferred incidental and consequential benefit upon it, 
and accordingly, C could not take advantage of the contract between 
A and B. 


A, an insurance company, agreed to indemnify an employer, 
B, “against loss from the liability imposed by law ... . on account 
of bodily injuries or death” suffered by his employes, as a result 
of his negligence. The policy contained a provision that no action 
should be brought thereon until a final judgment is rendered in a 
suit by an employe, and within two years from the date of a final 
judgment, and, “for a loss that the assured has actually sustained by 
the assured’s payment in money” of a final judgment which an em- 
ploye has obtained against him after trial in an action for damages 
on account of the negligence of the assured. C, an employe, who 
was injured by the negligence of such employer, brought an action 
against the employer; but an involuntary petition in bankruptcy was 
filed against such employer after such action was begun, and before 
verdict and judgment. The employer authorized X to arrange for 
paying such judgment by depositing with the bank a note, signed 
by B and indorsed by X. At the same time B assigned his right 
of action against A; and C had his judgment marked as satisfied 
under an arrangement by which X was not to pay C unless X 
recovered from the insurance company. It was held that this con- 





4 Barnes v. Deliglise, 78 Wis. 628; Rowe v. Moon, 115 Wis. 566; Eber- 
lein v. Fidelity & Deposit Co., 164 Wis. 242. 


5 Rowe v. Moon, 115 Wis. 566. 
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tract was to indemnify the insured alone and not for the benefit of 
the employé; and that the condition which required a payment in 
money, had not been performed.*® 


It would seem, from these cases, that the courts pf Wisconsin 
permitted the beneficiary to maintain an action only when the 
contract, when taken as a whole, showed an intention to confer a 
legal right upon him. The greater number of cases in Wisconsin 
are not inconsistent, at least, with this doctrine; although they 
appear to permit the beneficiary to sue in cases in which there is no 
express covenant to pay him, and in which the intention of the par- 
ties to confer the benefit is to be ascertained from the contract taken 
as a whole.’ One who has left property in B’s place of business to 
be repaired, can maintain an action against A, an insurance company, 
which had insured the stock of B, by a policy which provided that it 
covered all materials and the like, “held by (B) in trust, or on com- 
mission, or in storage, or for repair.”*® 


C. to whom an insurance company, B, had issued a policy, was 
allowed to maintain an action against A, an insurance company to 
which B had transferred its business, under a contract for reinsur- 
ance, which provided that A “reinsure all of the risks” of B... 
and “agrees that all loses arising under the promise of (B).... 
should be borne by the said (A) and should be paid, satisfied, and 
discharged by it,” although C’s policy was not mentioned in ex- 
press terms in such contract of reinsurance.® 


A provision in a bond to the effect that the right of the obligee 
thereunder is subordinate to the right of a third party, the principal 
of such obligee, is sufficient to show that such bond is given for 
the benefit of such third person.’° 





6 Eberlein v. Fidelity ¢ Deposit Co., 164 Wis. 242. 

7 Grant v. Diebold Safe & Lock Co., 77 Wis. 72. 

8 Johnston v. Charles Abresch Co., 123 Wis. 130. 

® Johannes v. Phenix Ins. Co., 66 Wis. 50. 

”C was a life insurance company, B was its principal agent, and A was 
a sub-agent. A gave a bond payable to B and signed by D as surety, to 
secure advances. The bond contained a provision, “It being also under- 
stood and agreed that the right of said David H. Rust to bring suit on this 
bond, for any breach thereof, in his own name, shall be subject to the 
paramount right of the said New York Life Insurance Company, should it 
so elect, prior to action brought by said David H. Rust, or his executors, 
administrators, or assigns, to demand of said Edward A. Loomis, Jr., all 
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If B conveys property to A under a contract by which A agrees 
to pay B’s indebtedness, B’s creditor may maintain an action 
against A upon such covenant.” 


In each of these cases, the contract contains language which in- 
dicates an intention on the part of the promisor and the promisee 
to perform for the benefit of the third person.’? 


A covenant in a deed by which the grantee agrees to pay a debt 
which is secured by a mortgage upon the realty which is conveyed 
to him, occasionally indicates an intention on the part of the grantor 
and grantee to give to the owner of such mortgage debt a right 
of action upon such covenant, as one which is made for his benefit.”* 


The language which occasionally shows such intention is fre- 





moneys due from him under this agreement with said David H. Rust, or 
by his bond; and on the failure of said Edward A. Loomis, Jr., to com- 
ply with said demand, the said company shall have the right to sue upon 
this bond for that or any other breach assigned.” It was held that such 
provision showed that the bond was intended for the benefit of A; and 
that, accordingly, C could maintain an action against A and D, although 
B had not assigned such bond to C. New York Life Insurance Co. v. 
Hamlin, 100 Wis. 17. 

11 Putney v. Farnham, 27 Wis. 187; McDowell v. Laev, 35 Wis. 171; 
Bassett v. Hughes; 43 Wis. 319; Fulmer v. Wightman, 87 Wis. 573; Kuhl 
v. Chicago & North Western Ry., 101 Wis. 42; Lenz v. Chicago ¢ North 
Western Ry., 111 Wis. 198; Smith v. Pfluger, 126 Wis. 253. 

12 The promisor not only promised to pay the creditor, but he notified 
him of such promise and the creditor “consented to take his word for the 
pay.” Putney v. Farnham, 27 Wis. 187. 

The contract provided that “Said second party agrees to pay off the 
present indebtedness of said first party to the employees of said first party 
engaged in and about the manufacture of lumber at said mill, to an 
amount not exceeding the amount of one thousand dollars; said amount 
to include a present indebtedness of said first party to one Richard Mc- 
Dowell of three hundred and sixty dollars; said amount to include, also, 
a present indebtedness of said party to one John McDowell of one hun- 
dred dollars.” McDowell v. Laev, 35 Wis. 171. 

The contract provided that a certain conveyance was in consideration of 
a certain sum “and the assumption by the party of the second part of 
all existing debts, liabilities, and obligations of said party of the first 
part.” Lenz v. Chicago & North Western Ry., 111 Wis. 198. 

See also Kuhl v. Chicago ¢ North Western Ry., 101 Wis. 42. 

18 Palmeter v. Carey, 63 Wis. 426; Enos v. Sanger, 96 Wis. 150; Morgan 
v. South Milwaukee Lake View Co., 97 Wis. 275; Stites v. Thompson, 98 
Wis. 329; Kuener v. Smith, 108 Wis. 549. 
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quently a provision to the effect that the grantee assumes and 
agrees to pay such debt.** 


A promise by a purchaser of ties, to the seller, to pay persons 
who had legal liens thereon, was held to make the purchaser liable 
personally to lien holders for the amount of their claims.”* 


An official bond payable to the “Supervisors of the Town of 
Platteville” which should, by statute, have been executed to the 
town by its name, is said to amount to a common law obligation 
in favor of the town as the real beneficiary, although it is made 
payable to the supervisors.’® 


A contract for the exchange of land which contained a covenant 
by which each party was to pay a certain sum of money, to the 





14 Palmeter v. Carey, 63 Wis. 426. (“This indenture is given subject to 
all the incumbrances now on fhe above-described premises, with the in- 
terest thereon, which the said party of the second part assumes and 
agrees to pay.”) 

Kuener v. Smith, 108 Wis. 549. (This deed contained a covenant that 
the premises “are free and clear from all incumbrances whatever, except 
a certain mortgage of $5,000, which said Peter Doyle and Joseph G. Smith, 
of Delavan, hereby agree to pay.”) : 

For similar contracts in which the form of the covenant is not given, 
see Enos v. Sanger, 96 Wis. 150; Stites v. Thompson, 98 Wis. 329. 

For an oral promise to pay the mortgage debt, the form of which is not 
given, see Morgan v. South Milwaukee Lake View Co., 97 Wis. 275. 

15 Kollock v. Parcher, 52 Wis. 393. (The language of such covenant 
was as follows: “In consideration of the foregoing agreement and pay- 
ment, said Parcher, Manson & Fernald hereby agree to pay all persons 
who may make, file or have any legal lien on or against said ties, or 
any of them, for work or labor performed, supplies furnished, or from 
any cause whatever; and they hereby agree and bind themselves, in con- 
sideration of said payment, to hold Cash harmless from any or all liens, 
suits, judgments, costs or trouble which may arise by reason of any legal 
claims of any other party against said ties, and will account faithfully to 
said Waller for all disbursements and balances which may become due 
said Waller or others on said ties.’’) 

16 Platteville v. Hooper, 63 Wis. 381. (The theory of the beneficiary 
contract is invoked here for the purpose of enabling the court to give 
relief at law which might have been obtained by reformation. The court 
said: “The mere circumstance that a wrong name is inserted as obligee 
seems quite immaterial when it is considered that the instrument was 
given to secure the town against loss through the default of its treasurer, 
and that the town is the only party which has any beneficial interest in 
it.”) 
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broker who had negotiated such exchange, is held to impose a 
personal liability upon each of such parties in favor of the broker.‘" 

A contract between C, a contractor, and B, a county, by which 
C was to construct certain woodwork and masonry for a county 
jail, and to look solely to other contractors for damages caused 
by their delay, and another contract between A, another contractor, 
and B, by which A agreed to construct the iron work for such 
jail so as not to delay the party who is building such jail, when 
read together, impose a personal liability upon A, in favor of B 
for damages caused by A’s delay.** 

A contract between A, the employé of an express company, B, 
and such express company, by which A agreed not to make any 
claim against any transportation company for injuries received in 
the course of his employment, prevents A from enforcing a claim 
for such injuries against a transportation company, especially when 
read in connection with a contract between the express company 
and the transportation company, by which the express company 
agreed to indemnify the transportation company for liability for 
damages to the employés of the express company.’® 





17 Micek v. Wamka, 165 Wis. 97. (The case went to the Supreme Court 
on the theory that the plaintiff’s right rested on the written contract and 
not on the prior oral agreement. The language of the covenant was as 
follows: “Brokerage fees to be paid as follows, to-wit: Party of the first 
part to pay Micek & Co. three hundred dollars ($300). Party of the 
second part to pay Micek & Co. two hundred dollars ($200), and to be paid 
at the time of the closing of the said exchange. This contract to be held 
in escrow by Micek & Co., for the mutual benefit of the parties hereto.”) 

18 Grant v. Diebold Safe & Lock Co., 77 Wis. 72. 

19 The contract between the employe and the express company contained 
the following provision: 

“Now, therefore, in consideration of the premises and of my said em- 
ployment, I do hereby assume all risk of accidents and injuries which I 
shall meet with or sustain in the course of my employment, whether 
occasioned or resulting by or from the gross or other negligence of any 
corporation or person engaged in any manner in operating any railroad 
or vessel, or vehicle, or of any employee of any such corporation or person 
or otherwise, and whether resulting in my death or otherwise. And I 
hereby agree to indemnify and save harmless the American Express Com- 
pany of and from any and all claims which may be made against it at 
any time by any corporation or person under any agreement which it has 
made upon my part, or on the part of my representatives, for damages 
sustained by reason of my injury or death, whether such injury or death 
result from the gross negligence of any person or corporation or of any 
employee of any person or corporation, or otherwise. And I hereby bind 
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A contract by which A agrees to permit B to cut and remove 
certain timber, imposes a liability on A in favor of C, if it is under- 





myself, my heirs, executors and administrators with the payment to 
such express company, upon demand, of any sum which it may be com- 
pelled to pay in consequence of any such claims, or in defending the same, 
including all counsel fees and expenses of litigation connected therewith. 
I do further agree that in case I shall at any time suffer any such injury, 
I wiil at once, without demand, and at my own expense, execute and 
deliver to the cofporation or persons owning or operating such railroad, 
stage or steamboat line upon which I shall be injured, a good and suffi- 
cient release under my hand and seal of all claims, demands and causes 
of action arising out of such injury or connected with or resulting there- 
from. And I do hereby ratify all agreements heretofore made by said 
express company with any corporation or persons operating any railroad, 
stage, or steamboat line in which said express company has agreed in sub- 
stance that its employees shall have no cause of action for injuries sus- 
tained in the course of their employment upon the line of such contract- 
ing party, and I agree to be bound by each and every of such agreements 
in so far as the provisions thereof relative to injuries sustained by em- 
ployees of the company are concerned, as fully as if I were a party thereto. 
And I do hereby authorize and empower said express company at any time 
while I shall remain in its service, to contract for me and on my behalf 
in its own name or in mine with any corporations or persons operating 
any railroad, stage or steamboat line, for my transportation as messenger 
or employee free of charge upon the condition and consideration that 
neither I nor my personal representatives, nor any person claiming under 
me, will make any claim for compensation because of any injury sus- 
tained by me, whether resulting from the gross negligence of such cor- 
porations or persons or of any employee of such corporations or persons 
or otherwise, and the contract so made shall be as binding and obligatory 
upon me as if signed and delivered by me. And I do hereby further agree 
that the provisions of this agreement shall be held to inure to the benefit 
of any and every corporation and to all persons upon whose railroad, 
stage or steamboat line the American Express Company shall forward 
merchandise, as fully and completely as if made directly with such cor- 
porations or persons.” 

The contract between the express company and the railroad company 
contained the following provision: “As one of the express conditions of 
this contract the express company hereby binds and obligates itself to 
save harmless and fully indemnify the railway company and its officers 
and employees from and against all actions and liabilities for loss or 
damage resulting in any manner whatever to the property of, or freight 
and express matter in charge of the express company, or to any of its 
employees, agents, messengers, or officers while traveling as aforesaid 
upon any line covered by this agreement, it being distinctly understood 
and agreed that all damages resulting to express matter or to the property 
of the express company or to persons engaged in the service of the express 
company while engaged in such service, shall be borne by the express 
company.” Peterson v. Chicago é Northwestern Ry. Co., 119 Wis. 197. 
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stood by all the parties that B takes the legal title to secure ad- 
vances which he makes to C, and that C is the real party in 
interest.”° 


A contract by which a parent conveys property, usually to his 
child, and, in consideration thereof, such grantee covenants to 
make certain payments or to convey certain property to certain 
descendants of the grantor, imposes a personal liability upon such 
grantee in favor of the persons to whom he agrees to make such 
payment or conveyance.” 


From the foregoing cases, it would appear that the right of the 
beneficiary to maintain an action upon the contract is recognized 
only when the contract shows on its face, or when read in con- 
nection with surrounding circumstances, an intention to confer a 
benefit upon him. This, at least, is necessary, although the sug- 
gestion that an express promise is necessary ** appears to go far- 
ther than the decisions have gone. The right of the beneficiary 
has been denied in cases in which it would seem, at first glance, 
that there was an intention to cdnfer a benefit upon him directly.” 


A provision in a franchise granted by a city to a water works 
company, to the effect that such company would “supply said 
city and the inhabitants thereof with water for public and private 
uses, and public and private consumption and for putting out 
fires,” is said not to give any right of action to individual property 
owners whose houses are destroyed by fire because of the failure 
of the water works company to supply hydrants in accordance with 
the terms of its contract.2* Under a contract between A and B, 





20 Larson v. Cook, 85 Wis. 564. 

21 Tweeddale v. T'weeddale, 116 Wis. 517; Wetutzke v. Wetutzke, 158 
Wis. 305; Sedgwick v. Blanchard, 164 Wis. 421. 

22 Electric Appliance Co. v. United States Fidelity 4 Guaranty Co., 110 
Wis. 434. 

23 Britton v. Green Bay & Ft. Howard Water Works Co., 81 Wis. 48. 

24It is said, “It is too plain for argument that the plaintiff has no con- 
tractual relations with the defendant in respect to being supplied with 
water in putting out this fire.” Britton v. Green Bay & Ft. Howard Water 
Works Co., 81 Wis. 48. 

In order to justify the result thus reached, the court was obliged to 
ignore at least two of the rules on the subject of beneficiary contracts 
which appear to be well settled in Wisconsin. It is apparently held that 
privity of some sort was necessary; and that the assent of the beneficiary 
Was necessary. It is urged that “mutuality” is necessary in cases of this 
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by which B surrenders to A the custody of B’s child, C, and A and 
his wife “for themselves to care for said child in a parental man- 
ner and to enjoy all of the priviliges of a child as if born by said 
party of the second part and will do our utmost to care for her as 
if our own child,” it has been held that A did not bind himself 
to devise his property or any part thereof to C.* 


In a case which has been discussed in another connection, B 
placed funds in’ A’s hands in reliance on A’s promise to apply 
such funds to the discharge of a mortgage upon B’s property. A 
knew that B had made such payment in order that a mortgage, 
which A was about to give to C would be a first mortgage upon 
such realty. A did not pay off such mortgage, and C was injured 
by receiving a second mortgage instead of a first mortgage. C 
brought an action against A for such breach, but it was held that 
there was no legal business transaction between A and C, and that 
C had suffered a remote injury, for which he could not maintain 
an action against A.”* 


The rule that an intention to confer a benefit is necessary in 
order to give the beneficiary a right of action, has been applied 
to a number of contracts in which a laborer or materialman was 
attempting to maintain an action on the bond of the contractor to 
the property owner, who is frequently a corporation; which bond 
is given to protect the property owner against liens or other forms 
of liability by reason of the failure of the contractor to pay for 
labor, material, and the like. A provision in such a contract 
to the effect that the balance of the purchase price is to be paid “as 
soon as the board of control are satisfied that such work has been 
completed and are assured against the existence of any mechanics’ 





sort. It seems to be assumed that the promisee should owe a duty to the 
beneficiary; and the fact that the city would not have been liable for its 
own failure to extinguish fires (see Hayes v. Oshkosh, 33 Wis. 314) seems 
to be regarded as a reason for denying the right of the beneficiary. Final- 
ly, the fact that the recognition of the right of the beneficiary might have 
given a right of action to each inhabitant if the property of each inhab- 
itant had been injured by the negligence of the water works company, 
seems to have been regarded a conclusive reason for denying the right 
of the beneficiary since “the established law of contracts and the measure 
of damages on the breach of contracts would be unsettled and left in 
endless uncertainty.” 
25 Winke v. Olson, 164 Wis. 427. 


26 Barnes v. Deliglise, 78 Wis. 628. 
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liens on said building,” was held not to impose a personal liability 
upon the surety upon such bond in favor of a materialman.”” 


Even if the contract provides that the contractor shall furnish 
a bond conditioned for the faithful performance of such contract, 
by such contractor, and for the payment by him of all claims for 
material and labor, an acceptance of a bond which is conditioned 
that the contractors should “well, truly and faithfully comply with 
all the terms, covenants, and conditions of said contract on their 
part to be kept and performed, according to its terms,” is a waiver 
of such provision in the contract; and a materialman cannot re- 
cover against the surety upon such bond, even though the con- 
tract further provides that such plant is to be completed and read; 
for acceptance, “free and clear of all claims or liens for labor per 
formed or material furnished, or otherwise.’”?* 





27Campbell & Cameron Co. v. Estate of Carnegie, 98 Wis. 99. (The 
promisee, (in this case, the state,) had paid over a balance to the admin- 
istrator of the contractor; and an unsuccessful attempt was made by a 
materialman to have such fund treated as a trust fund for his benefit in 
which he would have priority over the general creditors.) 

28 The court said: “But, it is urged, the contract says the plant shall 
be completed and ready for acceptance ‘free and clear of all liens for labor 
performed or material furnished or otherwise.’ The plaintiff has a claim 
for material that has not been paid; hence there is a breach of the con- 
tract. Claims against whom? Certainly not against the plant, because 
the law says that no such claim can exist. Therefore there was no 
breach of the contract on any theory that plaintiff’s claim was one against 
the plant which the city was legally bound to discharge. Whatever may 
be the state of the law elsewhere, it is not believed that the cases in this 
jurisdiction will sustain the proposition that the third party can main- 
tain an action against an alleged promisor upon an implied promise to 
pay. The express promise, either by simple contract or covenant under 
seal, must exist. 

“We consider the true rule to be that there must not only be an intent 
to secure some benefit to the third party, but there must be a promise, 
legally enforceable. The contract and bond in this case fail to meet these 
requirements. The situation presented shows a want of any intent to 
secure a benefit to third parties. When the city accepted a bond that did 
not attempt to secure the payment of materialmen, and which provided 
that the surety should be subrogated to the rights of the city in case of a 
breach and be entitled to credit on the claim of the city for all payments 
due the contractors thereafter to become due, this was inconsistent with 
the theory that it was the rights of third parties that were being secured.” 

Electric Appliance Co. v. United States Fidelity and Guaranty Co., 110 
Wis. 434. 
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In a case*® in which the exact language of the contract between 
the property owner and the contractor is not given, the substance 
of such contract was that “if at any time any lien or claim for 
labor or material furnished the contractor be established against 
the owner, the owner should have the right to retain out of any 
payment then due or thereafter becoming due an amount sufficient 
to completely indemnify him against such lien or claim; and that 
the contractor, after all payments were made on the contract, 
should refund to the owner all moneys that the latter might be 
compelled to pay in discharge of any lien on the premises ;” and 
the bond which was given to the property owner to secure per- 
formance was conditioned that if the contractor “shall well, truly 
and faithfully comply with all the terms, covenants and condi- 
tions on its part to be kept and performed according to its tenor 
(except as hereinafter provided), then this obligation to be null 
and void, otherwise to remain in full force and virtue in law.” 
It was held that the bond and contract, taken together, did not 
show any intention of conferring any right of action upon laborers 
and materialmen; and that they could not enforce such bond as 
against the surety. 


A provision in a contract for the construction of a sewer to 
the effect that the contractor and his sureties “hereby assume the 
liability for, and will pay on demand, any and all damage and 
damages occasioned by the digging up, use, or occupancy of said 
street, alley, highway, or public grounds by the party of the first 
part, or which may result therefrom, or which may result from 
the carelessness of said party of the first part, his agents, em- 
ployes or workmen,” is not intended for the benefit of an employe 
of such contractor, who is injured through the carelessness of his 
employer, by the caving in of an excavation, in which he was 
digging while constructing such sewer.*° 





29 Yawkey-Crowley Lumber Co. v. De Longe, 157 Wis. 390. 


so“There is nothing in the language used in the contract in this case 
showing that the sureties intended to be bound or that the city intended 
that they should be bound to any greater extent than the city itself might 
be liable for reason of the failure of the principal contractor to perform 
the duties and obligations imposed upon him by the contract. The 
contract must be construed as a whole and given effect according to the 
expressed intention of the parties.” Stankiewicz v. Prange, 167 Wis. 607. 
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In spite of the deference which is paid to the intention of the 
parties in the foregoing case, there is a line of cases in which the 
beneficiary has been permitted to maintain an action against the 
promisor, although the language which is used in the contract 
would not appear to indicate any intention to confer a direct bene- 
fit upon the beneficiary. A separation contract between husband 
and wife contained a covenant by the husband to pay to his son a 
certain amount of money for the support of such wife, and the 
son was not to expend more than a certain amount each year for 
the use of such wife unless in case of sickness or other necessities. 
This contract was entered into between father and son, and it was 
quite possibly intended for the benefit of the wife; but there was no 
provision which tended to show that a benefit was to be conferred 
upon third persons who furnished support to the wife.** 


It was held, nevertheless, that such contract was made for the 
benefit of any person from whom such wife may elect to accept 
support.*? 

An interesting group of cases presents the question of the 
liability of a surety on a contractor’s bond to the property owner, 
in an action brought on such bond by unpaid laborers, materialmen 
and subcontractors. Bonds of this sort have already been dis- 





31 The language in the contract on this point, was as follows: 

“And further, that the said party of the first part shall, at or before 
the ensealing and delivery hereof, pay or cause to be paid to the said 
William Milburn and Caroline S. Milburne the sum of $1,000, in full for 
the support and maintenance of his wife, for her sole use and benefit 
forever. And that not more of the said sum than $125 shall be paid, laid 
out or expended by the said William Milburn and Caroline S. Milburn 
to or for the use of the said Polly Hougton in any one year, unless it 
be in case of sickness or other pressing necessity, in which case a suffi- 
ciency may be used to relieve want and make her comfortable. And all 
sums on hand and unexpended shall be kept at interest for the purpose of 
accumulating a capital for such use as is hereinbefore provided. And the 
said William Milburn and Caroline S. Milburn and Polly Houghton do 
hereby agree to accept and take, and do hereby accept and take, the said 
sum of $1,000 in full satisfaction for the said Polly Houghton’s support and 
maintenance, whether in sickness or in health.” 

382 “The covenant of the defandant, contained in the instrument of May 
29, 1875, is, in substance and legal effect, a covenant to pay to any person 
with whom Mrs. Houghton chooses to reside, the expenses incurred by 
such person for her maintenance, within the limitation of the contract, 
which is $125 per annum, unless, in case of her sickness or other pressing 
necessity, more shall be required.” Houghton v. Milburn, 54 Wis. 554. 
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cussed in considering a group of cases in which the right of the 
materialman or laborer to recover on such bond was denied on the 
theory that the bond was not intended to operate for his benefit.** 


In the cases now under discussion, a different‘ result has been 
reached. In at least one case, the language of the bond is such as 
to justify the inference that the surety had assumed a liability 
to the subcontractors and materialmen ;** and the only question was 
as to the right 6f the surety to contradict such intention by oral 
evidence to the effect that he meant to assume liability only to 
the property owner. 

In later cases, a condition in the bond to the effect that the con- 
tractor should “pay for all labor and material that enter into the 
construction of said building,’** or a condition that the con- 
tractor should “duly and promptly pay and discharge all indebted- 
ness that may be incurred in carrying out and completing said 
contract, and save said building and the Beaumont Hotel Company 
free and harmless from all mechanics’ liens and claims of liens, 





33 See Notes 27 et seg. herein. 

84 The language of the contract was as follows: 

“It is further agreed that this contract shall have no force or effect until 
the said M. Gleason shall give a good and sufficient bond to the said 
county of Waukesha, approved by the said building committee and con- 
ditioned for the completion of said works for said buildings and faithful 
performance of this contract and the payment of all claims for labor 
performed and for all materials furnished in the erection, construction, 
and completion of the said works under this agreement.” 

The language of the bond given in pursuance of such contract was as 
follows: 

“The condition of this obligation is that if the said M. Gleason shall 
pay all legal claims for labor performed and materials furnished in and 
about the erection, construction, and completion of said works for said 
building and in and about the performance of his said contract, and shall 
faithfully perform the terms of said contract on his part to be performed, 
then this obligation to be void, otherwise to remain in full force and 
effect.” United States Gypsum Co. v. Gleason, 135 Wis. 539. 


85 The court said: “The respondent urges that this stipulation in itself 
evinces an intent that the parties contracted only to protect the district 
from claims for liens upon the property, and that this stipulation oper- 
ates to exclude the idea that it was intended and agreed as a condition 
that the contractors should pay for the material, and in default thereof 
that the surety secured payment for it. It cannot be questioned that 
the parties believed the property liable to a lien in case the contractors 
failed to pay for the materials. Acting on such belief the parties stipu- 
lated that the contractors should pay for the material and show proof of 
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or other claim or expenses by reason thereof,’** has been held, in 
each case, to show intention to confer a benefit upon the subcon- 
tractors and materialmen. 


In another case,** the bond provided that “the surety shall not 
be liable under this bond to any one except the owner, but it is 
agreed that the owner, in estimating his damage, may include the 
claims of mechanics and materialmen arising out of the perform- 
ance of the contract,” but the property owner attempted to set 
up as a counterclaim against the contractor the amount of un- 
paid claims of mechanics and materialmen.** 


The foregoing cases are possibly of an intermediate type. They 
do not show as clearly as do the cases of the first group, the in- 





payment to entitle them to payments on the contract. The fact that the 
parties to the contract, through their mistake of the law on the subject, 
were induced to enter into the stipulation providing for payment for the 
material, does not render ineffectual the intent of the stipulation provid- 
ing that the contractors should pay for the material. That the parties 
intended that the contractors should so pay for the material used and 
provide for it is corroborated by the stipulations of the contract that 
the material delivered on the premises should be considered the property 
of the district, and that it should have the right to use it in case it 
assumed control of the construction work for the contractors. Upon these 
particular provisions and the general tenor of the contract, and in view 
of the equitable consideration favoring payment out of the funds fur- 
nished by the district which received the benefit of the material, it is 
manifest that the provisions of the contract for the construction of the 
building and the express provision of the bond of the indemnity company 
insuring performance of all the several stipulations therein, and especially 
to ‘pay for all labor and material that enter into the construction of said 
building,’ were intended by the parties to secure payment for the material 
furnished and used in the building. This harmonizes with and enforces 
all of the stipulations of the contract and bond, and sustains the stipula- 
tion in the bond that it is conditioned to secure performance by the 
Olsens of all the stipulations of the contract, ‘and pay for all labor and 
material that enter into the construction of said building.’” R. Connor 
Co. v. Aetna Indemnity Co., 136 Wis. 13. 

36 Warren Webster ¢ Co. v. Beaumont Hotel Co., 151 Wis. 1. 

8? New York Continental Jewell Filteration Co. v. Kenosha, 167 Wis. 371. 


88 While the court said that “all furnishing labor and material . . . 
whose claims are unpaid . . . havea valid claim against the plaintiff, 
under the settled law of this state, relating to contracts made by one 
for the benefit of another,” this statement must be regarded as obiter 
since the action was not brought by laborers or materialmen, but by the 
promisee; in this case, the city. New York Continental Jewell Fileration 
Co. v. Kenosha, 167 Wis. 371. 
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tention of the surety to assume a liability to the laborers and ma- 
terialmen; but in the cases in which the laborers or materialmen 
have been successful in the attempt to maintain actions on such 
bonds, there has been an unqualified covenant in the bond to the 
effect that the surety will pay such claims; and such covenant has 
not been qualified by limiting such duty to pay to payment which 
it is necessary to protect the interests of the property owner. While 
rather harsh and arbitrary as a rule of construction, since the funda- 
mental theory of construction is that courts are attempting to as- 
certain the real intention of the parties, there is some authority for 
the rule that a covenant to pay a third person, without anything 
further, shows an intention to confer a benefit upon him.*® 


There is, however, a group of cases in which the bond contains 
no covenant to make such payment. The contract between the 
contractor and the property owner requires the contractor to pro- 
vide the materials,*° or to pay for them,** or to furnish evidence 
to the property owner that such claims have been paid,*? and the 
bond which is given, by the contractor and his sureties, to the 
property owner, is conditioned on the performance of such con- 
tract by the contractor. No other language is used which shows 
an intention on the part of the surety to assume a liability to the 
laborers, materialmen, and the like.** 

39 “Payment direct to the third person is, of course, a benefit to him, 
and, if that is required by a contract, the intent to so benefit is beyond 
question.” Lenz v. Chicago & North Western Ry., 111 Wis. 198. 

40 Concrete Steel Co. v. Illinois Surety Co., 163 Wis. 41. 

41 Builders Lumber & Supply Co. v. Chicago Bonding & Surety Co., 167 
Wis. 167. 

42 Northwestern Bridge & Iron Co. v. Maryland Casualty Co., 171 Wis. 
526. 

43 The language of the bond in each case, is given. 

“The condition of this obligation is such that if the principal shall 
faithfully perform the contract on his part, and satisfy all claims and 
demands incurred for the same, and fully indemnify and save harmless 
the owner from all cost and damage which he may suffer by reason of 
failure so to do, and shall fully reimburse and repay the owner all outlay 
and expense which the owner may incur in making good any such de- 
fault, then this obligation shall be null and void; otherwise it shall 
remain in full force and effect.” Concrete Steel Co. v. Illinois Surety Co., 


163 Wis. 41. 

“Now, therefore, the condition of this obligation is such, that if the 
above bounden Conducive Paving Company, the said contract being 
awarded to them, shall fully and faithfully perform all the conditions 
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In the first of this group of cases,** the court cited and relied 
upon earlier cases,*® although in such cases there was an express 
provision in the bond that the contractor should pay the laborers 
and materialmen, and no such provision appeared in the bond 
involved in the case at bar. The words “satisfy all claims and 
demands incurred for the same” were regarded as equivalent to 
an express covenant to pay such claims to the parties entitled there- 
to. The next case *® cites and relies on cases in which there is 
an express covenant on the part of the surety to pay the contractors 
and materialmen, and also the case, just discussed, in which there 
is no such covenant.** 


An additional reason for recognizing the right of the laborers 
and materialmen to maintain an action upon such bond, is found in 
the fact that such provision is not necessary to protect the prop- 
erty owner against mechanics’ liens, since the property of a muni- 
cipal corporation is not subject thereto. In the absence of any 
other reason for inserting this clause, it was held that it must be 
intended to confer a right of action upon the laborers and material- 
men. It is furthermore said that such covenant is an express one 
and not implied. The next case ** is one in which the property 





and covenants contained in the contract as well as the provisions con- 
tained therein or other guaranty of such work, and shall refund to said 
city of Wausau all sums which it may be obliged or adjudged to pay on 
any claim or demand for damages as provided in said contract, then 
this bond to be void, otherwise in full force and effect.” Builders Lumber 
¢ Supply Co. v. Chicago Bonding & Surety Co., 167 Wis. 167. 

“Now, therefore, the conditions of this obligation are such that if the 
said C. H. Phillips shall faithfully perform the terms of said contract and 
specifications on his part to be performed, then this obligation to be 
void, otherwise to remain in full force and effect.” Northwestern Bridge & 
Iron Co. v. Maryland Casualty Co., 171 Wis. 526. 

44 Concrete Steel Co. v. Illinois Surety Co., 163 Wis. 41. 

45 Warren Webster ¢ Co. v. Beaumont Hotel Co., 151 Wis. 1; R. Connor 
Co. v. Aetna Indemnity Co., 136 Wis. 13; United States Gypsum Co. v. 
Gleason, 135 Wis. 539. 

46 Builders Lumber & Supply Co. v. Chicago Bonding & Surety Co., 167 
Wis. 167. 

47 Citing, United States Gypsum Co. v. Gleason, 135 Wis. 539;*R. Connor 
Co. v. Aetna Insurance Co., 136 Wis. 13; Warren Webster &€ Co. v. Beau- 
mont Hotel Co., 151 Wis. 1; Concrete Steel Co. v. Illinois Surety Co., 163 
Wis. 41. 

48 Northwestern Bridge & Iron Co. v. Maryland Casualty Co., 171 Wis. 
626. 
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owner was a city, whose property was not subject to a mechanic’s 
lien; and it was held that a clause in the contract requiring the 
contractor to furnish satisfactory evidence that all claims arising 
out of the work have been fully settled, before -he can demand 
final settlement from the city, is a contract on his part with the 
city to pay such contractors and materialmen, so that they can 
maintain an action upon a bond which contains no covenant to 
pay such claims but which is merely conditioned upon the perform- 
ance, by the contractor, of such contract. 


In the cases in which the laborer or materialmen is not regarded 
as the beneficiary who may bring an action upon the bond to secure 
performance, the Supreme Court of Wisconsin is apparently at- 
tempting to ascertain the intention of the parties, and to give 
effect thereto.*® 





49“Applying the rule thus established by the adjudications in this 
jurisdiction to the instant case the question is: Does the contract of the 
principal contractor and the owner and the bond given for its faithful 
performance show that it was intended that subcontractors furnishing 
labor or material for the erection of this building to the principal con- 
tractor should have the benefit of the bond given to secure faithful per- 
formance of the construction contract and promise payment to them? 
A consideration of the provisions of the contract and the bonds leads us 
to the conclusion that it was intended that the bond should be a pro- 
tection only to the obligee party, O. F. De Longe. The contract and bond 
are a part of the complaint. It appears that the contractor was to provide 
all the materials and perform all the work required to erect and remodel 
the portions of the buildings embraced in the plans and specifications, 
made a part of the contract. It was provided that, in case of discontinu- 
ance of the contract for any of the grounds specified, no further payment 
should be due the contractor until the buildings were completed, and 
that the owner should be liable to the contractor for any balance remain- 
ing due him in excess of the expenses incurred by the owner in finishing 
the work, and that “such excess shall be paid by the owner to the con- 
tractor;” and that such balance or excess of expense shall be adjusted by 
the architect between the contractor and the owner. It is also stipulated 
that the owner shall have the right to deduct from any amount due the 
contractor his damages, and it is expressly agreed that if there shall be 
any lien or claim for which the owner is legally liable and which arises 
from obligation of the contractor, the owner is to retain out of any amount 
due the contractor a sum sufficient to indemnify himself against such 
lien or claim. The bond expressly stipulates that the surety shall be sub- 
rogated to its principal’s rights in case of any default and to all claims it 
may have against the owner and to any amount due its principal from the 
owner under the contract. The tenor of all the agreements in the contract 
and bond shows that the parties intended the security should be for the 
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Cases in which the right of the third person to recover on con- 
tracts of this sort is denied,®° are said to be consistent with cases 
in which such right is recognized. 


Whatever may be the practical result of the cases there seems 
to be no attempt to lay down an arbitrary rule to the effect that 
laborers and materialmen may enforce such bonds, without re- 
gard to the intention of the parties thereto. While different results 
have been reached upon instruments whose language is more or less 
alike, the court seems to have attempted to ascertain the intention 
of the parties in each case. The question is thus one of construc- 
tion rather than of the right of the beneficiary to maintain an 
action. 

At the same time, it would seem that under a guise of construc- 
tion, the courts have imposed liabilities in favor of beneficiaries, 
"pon sureties who never intended to assume such liabilities. Build- 





benefit of the owner only, and that laborers and materialmen were not to 
be benefited thereby, nor was there a promise of payment of their de- 
mands. Under these conditions of the contract and bond the security is 
only protection to the obligee named therein; and subcontractors and 
laborers of the contractor obtained no right which they can enforce 
against the surety, and hence they have no cause of action against the 
surety upon their complaints, and the demurrers of the Surety Company 
to the complaints of these subcontractors and laborers must be sustained.” 
Yawkey-Crowley Lumber Co. v. De Longe, 157 Wis. 390. 

“There is nothing in the language used in the contract in this case 
showing that the sureties intended to be bound or that the city intended 
that they should be bound to any greater extent than the city itself 
might be liable by reason of the failure of the principal contractor to 
perform the duties and obligations imposed upon him by the contract. 
The contract must be construed as a whole and given effect according to 
the expressed intention of the parties.” Stankiewicz v. Prange, 167 Wis. 
607. 

50 Yawkey-Crowley Lumber Co. v. De Longe, 157 Wis. 390; Stankiewicz 
v. Prange, 167 Wis. 607. 

51 Concrete Steel Co. v. Illinois Surety Co., 163 Wis. 41; Builders Lum- 
ber & Supply Co. v. Chicago Bonding ¢ Surety Co., 167 Wis. 167. 

“The subsequent cases on the same subject in this court, cited above 
(United States Gypsum Co. v. Gleason, 135 Wis. 539; R. Connor Co. v. 
Aetna Indemnity Co., 186 Wis. 13; and Warren Webster ¢€ Co. v. Beau- 
mont Hotel Co., 151 Wis. 1) are in accord and harmony with this case, 
it being therein determined that the contracts and bonds of the parties 
showed an intent to secure such benefit to the third parties, and that a 
legally enforceable promise existed.” Yawkey-Crowley Lumber Co. v. 
De Longe, 157 Wis. 390. 
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ing contracts and surety bonds are usually drawn according to 
standard forms, and provisions for protecting the property owner 
against mechanics’ liens are usually inserted without regard to 
the possibility of taking a lien upon the property of the particular 
owner in the particular jurisdiction in which such contract is to 
be performed. It would seem that the purpose of most of these 
bonds was to protect the property owner alone; and that the 
benefit to the laborer or materialmen was, at most, merely inci- 
dental, even where there is a covenant in the bond for paying 
laborers or materialmen.*? 


If the covenant to pay laborers and materialmen is inserted in 
the contract between the contractor and the property owner, and 
not in the bond given for the performance of such contract, it 
would seem that such covenant is inserted for the sole protection 
of the property owner. There is no need of inserting it in the 
contract between the contractor and the property owner for the 
protection of the laborers and materialmen since the contractor 
is liable to them by reason of his contract with them, without re- 
gard to the terms of his contract with the property owner. The 
sole purpose of inserting such provision in the contract between 
the contractor and the property owner must be for the purpose of 
protecting the property owner against liens. If the contractor 
assumes no added duty to the laborers and materialmen by reason 
of his contract with the property owner, no reason appears for 
holding the surety upon his bond to any greater liability if the 
bond is merely conditioned upon the performance, by the con- 
tractor, of his contract with the property owner. The intention 
of the parties to protect the property owner alone, would seem to 
be even more clear in cases in which the contractor does not agree 
to pay his laborers or materialmen, but merely to furnish evidence 
that the claims have been satisfied.** 


It may possibly be good business for the property owner to 
insist, in advance, that security be given directly to the laborers 
and materialmen, before performance begins. It may be an act of 
justice for a state to demand such security by statute, especially 
in cases of public contracts, where the laborers and materialmen 





52 R. Connor Co. v. Aetna Indemnity Co., 186 Wis. 18; Warren Webster 
€ Co.. v. Hotel Beaumont Co., 151 Wis. 1. 

53 Northwestern Bridge & Iron Co. v. Maryland Casualty Co., 171 Wis. 
526. 
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cannot be protected by mechanics’ liens. A liability which it may 
be wise and just to exact in advance, however, should not be 
imposed upon a surety, unless the language of his contract shows 
that he assumes such obligation. The position of the surety, 
whether gratuitous, or for value, differs widely from the position 
of the grantee who assumes and agrees to pay a mortgage debt. 
The latter has funds in his hands out of which he has agreed to 
make such payment. The surety for value has received a premium 
which is proportioned to the risk which he has assumed. The 
gratuitous surety has received nothing. Neither has in his hands, 
the funds out of which to make such payment. If it is intended 
to exact a bond in favor of the laborers and materialmen, it is 
easy to use language which shows such intention. Language in- 
tended to protect the property owner against mechanics’ liens 
should not be construed as imposing a personal liability for claims 
which have not been secured by lien. This is, however, a ques- 
tion of the construction of these contracts, rather than the right 
of the beneficiary. 


This rule of construction will turn into an arbitrary rule of 
contract law if we accept the suggestion that an intention to benefit 
a third person must be assumed if performance would actually 
benefit him."* It may be doubted if this rule would be applied 
in all cases without regard to the actual intention of the parties. 
Suppose A agreed, for value, to construct a ditch for B, and to 
keep it in repair for a period of years; and suppose that such 
ditch would necessarily benefit C by draining his land. Can it be 
contended that C could maintain an action against A for A’s fail- 
ure to perform his contract with B; or that A and B could not 
discharge such contract by a subsequent agreement, without C’s 
assent? Whatever the theory of these cases the practical results 
show that “it is true that this court has gone a great ways in sanctify- 
ing contracts made for the benefit of third parties.”** 


In striking contrast to the protection which the courts of Wis- 
consin have given to the rights of the beneficiary in ordinary bene- 
ficiary contracts, is their attitude toward his rights in contracts 
of life insurance. In most jurisdictions, the courts recognize and 





54 “Clearly, if the performance of a contract must necessarily benefit 
the third person, an intent to accomplish that result must be presumed.” 
Lenz v. Chicago & North Western Ry., 111 Wis. 198. 


585 Sedgwick v. Blanchard, 170 Wis. 121 (126). 
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protect the interests of the beneficiary under a policy of life 
insurance, to a far greater extent than they recognize and protect the 
interests of the beneficiary under the ordinary beneficiary contracts. 
In Wisconsin, however, the courts have held from‘an early period 
that an insured who effects insurance upon his life for a designated 
beneficiary, and who pays the premiums thereon, has power to 
change the beneficiary without his assent.** 


This change may be made by an assignment of the policy,®’ or 
by testament.°* The reasons which the courts have given for 
recognizing the power of the insured to change the beneficiary, 
sound remarkably like the reasons which are given by the courts 
which deny that the beneficiary has any right whatever under a 
contract to which he is not a party and for which he does not 
furnish the consideration.” 





56 Clark v. Durand, 12 Wis. 223; Kerman v. Howard, 23 Wis. 108 
(obiter); Foster v. Gile, 50 Wis. 603 (obiter); Estate of Breitung, 78 Wis. 
33; Stoll v. Mutual Benefit Life Ins. Co., 115 Wis. 558. 

57 Clark v. Durand, 12 Wis. 223; Kerman v.Howard, 23 Wis. 108 
(obiter); Foster v. Gile, 50 Wis. 603 (obiter). 

Even though the policy contains a provision that an assignment must 
be in writing, an oral gift of such policy is good, Opitz v. Karel, 118 
Wis. 527, at least if the insurance company does not resist such assign- 
ment, but pays the money into court, leaving the question of the respective 
rights of the donee of the policy and the administrator of the estate of 
the decedent to be determined as on interpleader. On the other hand it 
has been held that the insured cannot change the beneficiary by a letter 
written to the insurer, and directing the insurer to pay the amount of the 
policy to a designated person. Alvord v. Luckenbach, 106 Wis. 537. 

58 Estate of Breitung, 78 Wis. 33; Stoll v. Mutual Benefit Life Ins. Co. 
115 Wis. 558. 


s9 “The true criterion by which to determine whether the plaintiff had 
any interest in the moneys received upon the policy, would seem to be, 
whether, during her life, he had such an interest in it as would have 
enabled him to compel Mrs. Clark, or the defendant as nominal trustee, 
to keep up the premiums, upon the prompt payment of which its validity 
and value depended, or as would have enabled him to restrain or prevent 
her and the defendant from entering into and consummating the bargain 
which they did in relation to it. It is very evident that he was no party 
to the policy, or the agreement by which it was procured. The only par- 
ties, real and nominal, were the defendant, Mrs. Clark and the company. 
He furnished no part of the consideration upon which the policy was 
issued. If it was her intention at the time she procured it, as it un- 
doubtedly was, to have the money due upon it at her decease, paid over 
to him, or applied to his benefit, yet she was under no obligation, legal or 











296 WISCONSIN LAW REVIEW 

If the beneficiary dies first, the amount of the policy is to be 
paid to the estate of the insured upon the death of the latter, if 
the policy contains no words which show a contrary intention,® 
and the insured may dispose of the proceeds of such policy by 
testament.** 


This result may be prevented, however, by language in the 
policy which shows contrary intention.® 

If the policy provides in express terms that it is payable to the 
beneficiaries, “their guardians, executors, administrators, or as- 
signs,” the amount of such policy is to be paid to the executor of 
the beneficiary ;** and if the policy is payable to the wife and the 
daughter of the insured it is treated as a joint interest which sur- 
vives on the death of one, so that the amount of the policy is to 
be paid to the survivor.” 


In analogy to the theory that the beneficiary has no vested 
rights in the policy, it is held that he cannot bring,an action against 





eauitable, to obtain it, or to keep it up after it was obtained. Neither she 
nor the defendant had made any contract or agreement with him, upon 
a valuable consideration or otherwise, to procure or to keep up such in- 
surance. So far as he was concerned, it was a mere proposed gratuity 
or gift, a voluntary thing, which they were in no way bound to do, and 
which they might do or cease to do, as best suited their convenience or 
pleasure. He was a mere volunteer, not having any present beneficial 
interest, but, who, it was intended at one time, should, on the happening 
of many contingencies, be so interested on some future occasion. He had 
no vested right in the policy or the moneys secured by it, and could have 
none until after the death of Mrs, Clark, he surviving her; and then 
only in the event of the contract, and the intention of the parties, re- 
maining the same, and of her, or some other person in his behalf, having 
kept up the premiums. If it was a trust in his behalf, or by which it 
was intended that he should be benefited, it was executory and not exe- 
cuted; and it is well settled that courts will not interfere to enforce 
an executory trust at the instance of a volunteer. It seems clear, there- 
fore, that during the lifetime of Mrs. Clark the plaintiff could neither 
have compelled the payment of the premiums, nor have prevented her 
from passing the policy over absolutely to the defendant.” Clark v. 
Durand, 12 Wis. 223. 

60 Kerman v. Howard, 23 Wis. 108. 

61 Armstrong v. Blanchard, 150 Wis. 31. 

62 Foster v. Gile, 50 Wis. 603; Farr v. Trustee of Grand Lodge, 83 
Wis. 446. 
63 Foster v. Gile, 50 Wis. 603. 
64 Farr v. Trustee of Grand Lodge, 83 Wis. 446. 
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the insurer before the death of the insured, although the insurer 
has renounced the policy and is guilty of anticipatory breach.* 


Under statutory authority therefor, the interest of the beneficiary 
may be treated as a part of the estate of the decedent, for the 
purpose of determining the amount of the inheritance tax. 


Contrary to these general principles as to the respective interests 
of the insured and the beneficiary, it has been held that admissions 
by the insured, made long before the insurance was effected, which 
are against his interests, and which show that the statements in 
the application were false, are not admissible as against the bene- 
ficiary ; at least if the contract is a benefit certificate and the inter- 
est therein has vested on the death of the insured.” 


This result is reached on the theory that the beneficiary has an 
actual vested interest when the policy is issued, although such in- 
terest may be cut off by the act of the insured. 


65 “While such a right is a vested one it is in its nature a mere ‘ex- 
pectancy,’ which is subject to be defeated by the act of the insured, and 
hence cannot be absolute and indefeasible until the death of the insured. 
The uncertainty of the beneficiary’s interests, growing out of the con- 
tingencies incident to the power of the insured to thus deal with the 
policy, renders the rights and interests of the beneficiaries too hypothetical 
to be made the ground for damages for a breach of the contract. It is a 
mere expectancy of an unascertainable value, and hence cannot be made 
the basis of a claim for damages. Under the law of this state the rights 
of the insured in such a contract are valuable property rights, and for 
a deprivation thereof the insured is entitled to recover the damages as 
for other wrongful deprivations of valuable property rights.” Slocum v. 
Northwestern National Life Ins. Co., 185 Wis. 288. 

66 Will of Allis, — Wis. —., — N. W. —. See Insurance Constitutionality 
of Inheritance Tax where Married Woman is Beneficiary under Wiscon- 
sin Statutes, by P. F. La Follette, Vol. I, Wisconsin Law Review, P. 313. 

67 Rawson v. Milwaukee Mutual Life Ins. Co., 115 Wis. 641. 

68 “In Wisconsin, however, there has existed from early times a prin- 
ciple of the law of life insurance which is unique and at variance with the 
law in most of the states. This principle is that a person who insures 
his own life for the benefit of another, and pays the premiums thereon, 
may (except so far as the power is limited or taken away by sec. 2347, 
Stats. 1898, where a married woman is the beneficiary) dispose of the 
policy by wiil or in other manner not inconsistent with the terms of the 
policy, to the exclusion of the beneficiary named therein. Clark v. Du- 
rand, 12 Wis. 223; Foster v. Gile, 50 Wis. 603, 7 N. W. 555, 8 N. W. 217; 
Stoll v. Mutual Ben. L. Ins. Co. ante, p. 558, 92 N. W. 277. This rule 
places the rights of the beneficiary under such a policy (if not a married 
woman) on almost identically the same basis as the rights of a bene- 
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It may be added that for the purpose of altering this rule and 
probably for the purpose of protecting the interest of a wife in 
an insurance policy which is taken out by her husband, and which 
is made payable to her, legislation has been adopted,*® which ap- 
plies to policies payable to married women generally, and which 
is not restricted to insurance policies effected by a husband in 
favor of his wife. This legislation has been construed so as to 
prevent a change of the beneficiary by the insured, if such bene- 
ficiary is a married woman."° 


As to policies issued before such statute was enacted, it was 
held that the legislature could not take away the power of the 
insured to change the beneficiary.” 


An express provision for payment to the insured of the sur- 
render value of the policy, in case he chose to surrender, was held 
to reserve to him the power to surrender the policy, although the 
beneficiary was a married woman ;" and it was finally held, on 
rehearing that, in spite of such legislation, full effect would be 
given to an express provision reserving to the insured the power 
to change the beneficiary.” 


The beneficiary cannot maintain an action against one who re- 
ceives the benefit of performance but who has not agreed to per- 





ficiary under a mutual benefit certificate such as the one before us. In 
neither case can the beneficiary do anything which will prevent the insured 
from cutting off his rights entirely. Yet it was held by this court in the 
case of Foster v. Gile, supra, that the beneficiary in such a policy had an 
actual vested interest in the policy during the lifetime of the insured, 
which interest was subject to be divested or cut off by the act of the in- 
sured. Patterson v. Nat. Prem. Mut. L. Ins. Co., 100 Wis. 118, 75 N. W. 
980; Elgar v. Equitable L. Ass. Soc., 113 Wis. 90, 88 N. W. 927. No good 
reason now occurs to us for holding that the interest of the beneficiary in 
a mutual benefit certificate is any less substantial than the interest of a 
beneciary in an “old line” policy, where the assured pays the premiums. 
Each is subject to extinction by the act of the insured, and it may be said 
as reasonably of one as of the other that it may rightly be considered as a 
vested interest, subject to the right of the insured to divest it.” Rawson v. 
Milwaukee Mut. Life Ins. Co., 115 Wis. 641. 


69 Wis. St. § 2347. 


70 Ellison v. Straw, 116 Wis. 207. [Overruling Strike v. Wisconsin Odd 
Fellows Mutual Life Ins. Co., 95 Wis. 583.] 
71 Boehmer v. Kalk, 155 Wis. 156. 


72 Hilliard v. Wisconsin Life Ins. Co., 187 Wis. 208. 
73 National Life Insurance Co. v. Brautigam, 163 :Wis. 270. 
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form the covenant which shows an intention to confer a legal 
right upon the beneficiary.” 


B borrowed money from C, and gave to C a mortgage on cer- 
tain realty to secure such debt. Subsequently B agreed with A 
to sell such realty to A, but by agreement between the parties, 
the conveyance was made to D. This mortgage was excepted from 
the covenants of warranty and the conveyance contained a clause 
to the effect that “the second party assumes (such mortgage) as 
part of the purchase price.” C attempted to recover the amount of 
the deficiency after foreclosure, from A; but it was held that in 
the absence of a promise by A to B to pay C’s debt, C could not 
recover from A.” 


VIII. 


Whether a contract between two parties for the benefit of a 
third creates a vested right in the beneficiary before he has assented 
to such contract and has elected to take advantage thereof, is a 
question which is complicated with that of the right of the promisor 
and the promisee to discharge such contract by a new agreement, 
and the like.”® 


In some of the cases in which the beneficiary has been allowed 
to recover, he has been notified of the contract, and has assented 
thereto,”’ or he has, at least, made no objection thereto.”* 

It has been suggested that assent is necessary,” but this sug- 
gestion was made as an additional reason for denying to the third 
person the right to enforce a contract between a city and a water 
works company. 





74 Arnold v. Randall, 121 Wis. 462. . 

75 “He, (the mortgagee) was no party to the transaction, and the situa- 
tion was in no wise changed in reliance upon it. He is the merely acci- 
dental beneficiary of whatever agreement Bird (the grantee) did, in fact, 
make.” Arnold v. Randall, 121 Wis. 462. 

™ See Notes 99 et seq. herein. 

77 Putney v. Farnham, 27 Wis. 187. 

78 Bassett v. Hughes, 43 Wis. 319. (In this case it is said that “the fair 
inference from the testimony is that the plaintiff fully assented thereto.”) 

79“The parties to a contract are those who . , . have assented to it.” 
Britton v. Green Bay ¢ Ft. Howard Water Works Co., 81 Wis. 48. 
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Where the question has been directly presented for adjudication, 
it seems to be held, in Wisconsin, that the assent of the beneficiary 
is not necessary to perfect his right under the contract ;*° and that 
the promisor and promisee cannot discharge such contract by mu- 
tual agreement before the beneficiary has learned of its existence,® 
and that no assent on the part of the beneficiary is necessary be- 
fore he brings his action.*? 


IX. 


In the greater number of cases in which the right of the bene- 
ficiary is recognized, the promisor has received everything for which 
he has bargained, and no question arises as to the effect of a breach 
of the contract between the promisor and promisee, upon the right 
of the beneficiary. In some of the cases, however, this question 
is presented. In an early case,** it was held that a total failure of 
consideration would discharge the promisor upon his liability to 
the beneficiary. In that case, one who had purchased ore from a 
partnership had promised, as part of the purchase price therefor, 
to pay an individual debt due and owing by one of the partners to 
a third person, which such partner had attempted to secure by 
mortgage on such ore. Subsequently a creditor of such partner- 
ship garnished such debt due from the purchaser to the partner- 
ship; and the purchaser paid the entire debt. The mortgagee then 
brought an action against such purchaser, upon his covenant to 
pay such debt. It was held that the purchaser had made such 
covenant, believing that he would thereby get good title to the 
ore; that the consideration for such covenant had failed entirely; 
and that, as the purchaser had paid for the ore once, he could not 
be compelled to pay a second time.** 


In later cases it was assumed that a breach on the part of the 
promisee would be a defense to the promisor in an action by the 





80 Tweeddale v. Tweeddale, 116 Wis. 517; United States Gypsum Co. v. 
Gleason, 135 Wis. 539; Wetutzke v. Wetutzke, 158 Wis. 305; Sedgwick v. 
Blanchard, 164 Wis. 421; Micek v. Wamka, 165 Wis. 97. 

81 Tweeddale v. Tweeddale, 116 Wis. 517; Wetutzke v. Wetutzke, 158 
Wis. 305. 

82 United States Gypsum Co. v. Gleason, 135 Wis. 539. 

® Sauntry v. Dunlap, 12 Wis. 364. 

84 Sauntry v. Dunlap, 12 Wis. 364. 
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beneficiary ;** but in these cases this holding was not necessary to 
the decision. In one of these cases, it was held that there was no 
breach, or at least that the breach was of so little importance that 
it would have to be pleaded especially by the defendant, and that 
it was not a condition precedent, the performance of which would 
have to be averred in the complaint.** 


In the other cases, the suggestion that a breach on the part of 
the promisee would operate as a discharge of the promisor against 
the beneficiary was an obiter. In one case, no breach was shown ;** 
and, in another case, the promise was held not to be for the benefit 
of the third person.®* 


Where the question has been presented somewhat more clearly 
for adjudication, it is possible that a distinction is to be drawn be- 
tween the cases in which the promisor has relied upon the promise 
of the promisee as a consideration for his own promise for the 
benefit of a third person, and the cases in which there is an express 
condition precedent to the duty of the promisor to perform for 
the benefit of the third person. The rule in the first group of 
cases, where there is a breach of a covenant which is not an express 
condition, is not clear. In one of the cases, the breach in question 
was, apparently, a breach of only a part of the entire contract, on 
the part of the promisee; and it is possible that even as between 
the promisor and the promisee, assuming that no covenant for 





85 McDowell v. Laev, 35 Wis. 171; Kollock v. Parcher, 52 Wis. 393; 
Electric Appliance Co. v. United States Fidelity &€ Guaranty Co., 110 Wis. 
434. 

86 McDowell v. Laev, 35 Wis. 171. 

87 Kollock v. Parcher, 52 Wis. 393. 

88In this case payment by the property owner to the contractor before 
the contractor had presented receipts in full for all labor and material, 
was said to be a breach which would have discharged the liability of the 
surety on such bond to the laborers and materialmen, if such liability had 
existed. The language of the bond, however, was held to show that no 
such liability was intended. Electric Appliance Co. v. United States 
Fidelity & Guaranty Co., 110 Wis. 434. 
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the benefit of a third person had been made, performance had 
gone so far that the remaining covenants had become independent.** 


In another case, the promisor and the promisee agreed to ex- 
change lands and each of them agreed, in such written contract, 
to pay a certain amount to the broker as his commission. Neither 
party performed or attempted to enforce the contract against the 
other. It was held that the broker could recover the amount of 
such commission.*® 


The case is complicated by the fact that the promisor appears 
to have been liable to the broker, without regard to the written 
contract, and that the broker at first attempted to enforce such 
liablity. The case, however, went to the Supreme Court, upon 
the application of the broker to amend so as to set up the written 
contract. It is possible therefore, to explain this as a case of recis- 
sion by mutual consent,** rather than as a case of breach. 

Without overruling any of its earlier opinions, the Supreme 
Court of Wisconsin can therefore hold that a total breach on the 
part of the promisee, which would discharge the promisor, if the 
rights of the beneficiary were not involved, will operate as a dis- 
charge of the promisor as against the beneficiary. If this view is 
taken, it will be in accordance with modern authority.*? 

In another class of cases, in which performance by the promisor 
or the promisee is made an express condition, no doubt seems to 
have been entertained by the courts. They have held that failure 
to perform such condition discharges the promisor from liability 
to the beneficiary.” 





89 The promisee had conveyed a sawmill, and apparently some lumber 
to the promisor, and the promisee had agreed to pay off his workmen, in 
consideration of which the promisor had agreed to pay a certain note 
which the promisee had given to a third person. It was held that the 
promisee’s failure to pay his workmen, was not a defense, against the 
holder of the note, unless such payment was made at an express condition 
to the liability of the promisor on such note. Fulmer v. Wightman, 87 
Wis. 573. 

90 Micek v. Wamka, 165 Wis. 97. 

"See Notes 99 et seg. herein. 

92 National Bank v. Grand Lodge, 98 U. S. 123; Clay v. Woodrum, 45 
Kan. 116, 25 Pac. 619; Osborne v. Cabell, 77 Va. 462; Jenness v. Simpson, 
84 Vt. 127, 78 Atl. 886. 

93 Gimbel Brothers v. McConnell, 159 Wis. 325; Krahn v. Goodrich, 164 
Wis. 600; Sedgwick v. Blanchard, 170 Wis. 121, [for opinion on a former 
hearing, see] Sedguick v. Blanchard, 164 Wis. 421. 
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Under a contract by which the grantor agreed to convey certain 
realty, free from all liens, with certain exceptions, and in con- 
sideration of such the grantee agreed to pay the grantor’s debt to 
a third person, it was held that if the grantee terminated such con- 
tract because of the grantor’s inability to discharge such liens, such 
breach was a defense to the grantee against the grantor’s creditor, 
inasmuch as the grantee’s promise to pay was conditioned on the 
grantor’s performance.” 


If the contract contains a provision to the effect that a specified 
breach by the promisor shall discharge the entire contract, such 
breach discharges the promisor from liability to the beneficiary.” 


Under a contract by which the grantor conveyed to his son, in 
reliance upon the covenant of his son to support the grantor for 
life, to pay certain indebtess of the grantor, and to pay a certain 
sum of money to each of the grantor’s remaining children, in case 
the grantee paid off such indebtedness in a certain time, it was held 
that breach of such condition, by failure to pay such indebtedness, 
ended the rights of the beneficiaries under the contract.*® 


Under a somewhat similar contract which contained a provision 
to the effect that any failure of performance on the part of the 
grantee should render said contract null and void, and that the 
grantee should then reconvey to the grantor, it was held that a 





94 Gimbel Brothers v. McConnell, 159 Wis. 325. 

% Krahn v. Goodrich, 164 Wis. 600; Sedgwick v. Blanchard, 170 Wis. 121. 

6 The language of the contract which was contained in the deed, was 
as follows: 

“Upon the following terms and conditions: That said 2 party is to 
pay to first part the sum of one hundred dollars annually in case of 
death of the wife of 2nd part, and ist party shall not reside with 2 
party. Otherwise the sum if $25. shall be payable annually Dec. ist 
so long as 1st parties or either of them shall live. Said 2nd party also 
is to pay off and discharge all indebtedness of first parties. He is also 
to furnish to first parties or the survivor of them with a comfortable 
place to live, to furnish them with proper and sufficient provisions, with 
proper care and all medical treatment for them or either of them so 
long as they or either of them shall live and to the survivor of them and 
on their death to pay all necessary funeral expenses for them. That 
in case of the payment of $1,000 indebtedness by 2 part at the end of 
ten years. He shall pay to the three children of 1st party $300 in annual 
payments of $1,000 each. Krahn v. Goodrich, 164 Wis. 600. 
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material breach on the part of the grantee followed by reentry 
on the part of the grantor, terminated the rights of the beneficiary." 


In contrast to the attitude of the court with reference to dis- 
charge by breach of express conditions, and to its apparent atti- 
tude with reference to discharge by failure of consideration, is its 
theory of the effect of discharge by new agreement between the 
promisor and the promisee, upon the right of the beneficiary. This 
question was first presented in a case in which the beneficiary knew 
of the covenant before the parties to the contract attempted to 
rescind it. The beneficiary did not object thereto, and the court 
said that it might fairly be inferred that he assented thereto. The 
court held that such rescission could not effect his rights, although 
it declined to say how it would have decided the case if the rescis- 
sion had taken place before notice to him and assent by him. 


In later cases, however, the beneficiary did not know of the 
existence of the contract until after the attempted rescission; and 
it was held that his right had vested, although he did not know 
of the contract and had not assented thereto; and that such rescis- 
sion was inoperative as against him.*® 

The practical result of this rule has been to leave the promiscr 
liable to the beneficiary, although the beneficiary had no legal claim 
against the promisee,’® and although the promisor has restored to 
the promisee the consideration for such promise.* 

Even if the original contract was entered into through mutual 
mistake as between the promisor and the promisee, and the promisor 
did not intend to assume any liability to a third person, it has been 
held that the promisor and the promisee cannot modify or dis- 
charge such contract so as to affect the right of the beneficiary.’ 





97 Sedgwick v. Blanchard, 170 Wis. 121. (For opinion on former hear- 
ing see 164 Wis. 421.) 

98 Bassett v. Hughes, 43 Wis. 319. 

99 Tweeddale v. Tweeddale, 116 Wis. 517; Wetutzke v. Wetutzke, 158 
Wis. 305; see also, Micek v. Wamka, 165 Wis. 97. 

100 Tweeddale v. Tweeddale, 116 Wis. 517. 

101 Wetutzke v. Wetutzke, 158 Wis. 305. 

102 “Tt is urged that, since plaintiff was not a party to the policies at 
their inception, they can be modified to express the intention of the orig- 
inal parties if they can show that the contracts do not embody the agree- 
ments actually made. This right is, however, limited when third parties 
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The only limitation to this rule seems to be in cases in which 
the rescission was in accordance with the original terms of the con- 
tract, because of breach of an express condition.’ ° 


The importance of the effect of an express condition is illustrated 
by a case which first came before the Supreme Court as a case 
of rescission by mutual consent, and in which the Supreme Court 
held that the rescission did not discharge the right of the bene- 
ficiary.*™* 


When this case came up after a later trial, it appeared that the 
termination of the contract was pursuant to an express condition 
subsequent in the original contract; and it was held that such 
rescission discharged the right of the beneficiary.’ 


The refusal to permit rescission before the beneficiary knows 
of the contract, and assents thereto, seems hard to justify. Even 
if we do not accept the suggestion that the beneficiary becomes a 
party to the contract, and that he is therefore allowed to enforce 
it,1°° it would seem, in analogy to the general principles of contract 
law, that his rights should not become vested until he has accepted 
the benefit of such contract. This is the view which is taken by 
some of the courts.?” 


To hold that his right vests before he knows of the promise 
and elects to accept it, is to apply to contract law, principles which 
have been applied to conveyances of realty by deed and to declara- 
tions of trust. Property rights may vest without the assent of the 
party in whom they vest; but it would appear that contracts de- 
pend on the will of the parties; that the right of the beneficiary 





acquire an interest in the subject of the contracts, and the right no longer 
exists after the owner has sanctioned and adopted them for the reason 
that he is no longer a stranger to the contracts, but, in legal effect, has 
become a party thereto, and thereafter the written contracts between the 
parties and those claiming under them cannot be contradicted, varied, or 
modified by parol.” Johnston v. Charles Abresch Co., 123 Wis. 130. 

103 Krahn v. Goodrich, 164 Wis. 600; Sedgwick v. Blanchard, 170 Wis. 
121. 

104 Sedgwick v. Blanchard, 164 Wis. 421. 

105 Sedgwick v. Blanchard, 170 Wis. 121. 

106 Johnston v. Charles Abresch Co., 123 Wis. 130. 

107 Commercial National Bank v. Kirkwood, 172 Ill. 563, 50 N. E. 219; 
Davis v. Calloway, 30 Ind. 112, 95 Am. Dec. 671; Trimble v. Strother, 25 
O. S. 378; Brewer v. Maurer, 38 O. S. 543, 43 Am. Rep. 436. 
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should not vest until he elects to accept the contract; and that up 
to that time, the original parties to the contract should be free to 
make such modifications as they may choose. As long as the 
present theory persists, it is very dangerous to make a contract 
for the benefit of a third person. The word once given is out of 
the control not only of the promisor but of the promisor and the 
promisee together, although the beneficiary may not know of the 
transaction for years after the original parties have attempted to 
undue it; and the promisor may thus be left liable to the bene- 
ficiary long after he has restored to the promisee everything that 
he has received under the contract. 


W. H. Pace. 























WISCONSIN STATE BAR ASSOCIATION 
° ANNUAL MEETING 


The annual meeting of the Wisconsin State Bar Association 
was held at Chippewa Falls, with headquarters at the Hotel North- 
ern, June 23rd, 24th and 25th. The meetings were held in the 
Elks’ Club Rooms, which occupy the fifth floor of the hotel. 
The Chippewa County Bar Association spared no effort to show 
their hospitality and to entertain the visiting members of the State 
Association, special entertainment being furnished for the visit- 
ing ladies. The meeting is generally conceded to have been one 
of the most enjoyable and profitable the Association has ever held. 


The first session was held in the forenoon of June 23rd. Hon. 
Eugene O’Neill, mayor of Chippewa Falls, gave the address of 
welcome. This was responded to briefly by Mr. John C. Thomp- 
son, president of the Association, who then proceeded to deliver 
his annual address, the subject of which was “Extension of the 
Powers of the Bar.” This was followed by reports from com- 
mittees and business. 


In the afternoon the following question was presented for 
discussion : 

Is the present method of litigating questions of law and fact before 
commissions such a departure from the common law theory of trial in 
open court that it should be either discarded or radically changed; and is 
such method especially objectionable in connection with existing provi- 
sions of appeal? 


This question was opened on the side of the affirmative by Mr. 
J. G. Hardgrove of Milwaukee and Mr. C. T. Bundy of Eau 
Claire, while Mr. C. D. Jackson, of the Railroad Commission, led 
the negative side. Mr. John B. Sanborn, of Madison, and Mr. 
Henry Killillea, of Milwaukee, also took part in the discussion. 


The afternoon session was followed by an automobile ride to 
Wissota Dam and through Chippewa’s wonderful natural park 
comprising some three hundred acres. Upon the return to the 
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hotel at 6 o’clock the members and wives were served with a buf- 
fet luncheon at the Elks’ club rooms. 


The evening session was held at the Court House, where Dr. 
F. L. Paxson, chairman of the Department of History of the 
University of Wisconsin, delivered an interesting address on “The 
Frontier’s Influence on the Development of American Law.” 


On the following day Ex-Congressman James W. Good, of Iowa, 
now practicing law in Chicago, addressed the convention on the 
subject of “National Finance.” 


The annual banquet was held in the evening at the Hotel North- 
ern, attended by upwards of 150 persons. The principal address 
of the evening was delivered by Hon. Charles S. Cutting of Chicago 
upon the “Duty of Bar Associations Toward an Elective Judiciary.” 
Other speakers of the evening were Judge Christian Doerfler of the 
Supreme Court, and Mr. B. R. Goggins of Wisconsin Rapids. 


Hon. John M. Whitehead, of Janesville, was elected president 
for the coming year. The other officers are as follows: Gilson G. 
Glasier, Madison, secretary and treasurer; A. A. McLeod, Madison, 
assistant secretary; John C. Thompson, Oshkosh, chairman Judicial 
Committee; H. L. Butler, Madison, Amendment of Laws; Charles 
B. Rogers, Fort Atkinson, Necrology; B. L. Parker, Green Bay, 
Membership; H. S. Richards, Madison, Legal Education; Frank 
L. McNamara, Milwaukee, Publication. One vice president from 
each judicial circuit was elected, as follows: 


First circuit, W. D. Thompson, Racine; second circuit, H. J. Killillea, 
Milwaukee; third circuit, John E. McMullen, Chilton; fourth circuit, C. 
E. Brady, Manitowoc; fifth circuit, A. W. Kopp, Platteville; sixth circuit, 
R. B. Graves, Sparta; seventh circuit, W. E. Fisher, Stevens Point; 
eighth circuit, W. T. Doar, New Richmond; ninth circuit, J. E. Messer- 
schmidt, Madison; tenth circuit, J. P. Frank, Appleton; eleventh circuit, 
W. P. Crawford, Superior; twelfth circuit, Paul Grubb, Janesville; thir- 
teenth circuit, H. J. Frame, Waukesha; fourteenth circuit, W. E. Wag- 
ener, Sturgeon Bay; fifteenth circuit, W. F. Shea, Ashland; sixteenth cir- 
cuit, M. C. Porter, Merrill; seventeenth circuit, E. S. Jedney, Black River 
Falls; eighteenth circuit, S. M. Pedrick, Ripon; nineteenth circuit, T. J. 
Connor, Chippewa Falls; twentieth circuit, Max Sells, Florence. 
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NOTES ON RECENT CASES 


INJUNCTION TO RESTRAIN THE HOLpING oF A PuBLic ELEcTIon—The state, 
on the relation of the county attorney, sued to enjoin the submission to 
popular vote of the question of the disorganization of a rural high school on 
the ground that no such proceeding was authorized by statute. It appeared 
that the statute authorizing the disorganization of rural high schools 
applied only to schools organized prior to the passage of the statute, and 
the school in question having been since organized, there existed no author- 
ity for the proposed election. The court held that an injunction should be 
granted. State ex rel. Hendry, Co. Atty v. Board of Com’rs of McPherson 
County et al., 190 Pac. 594 (Kan. 1920). 

The general principle is well established that equity will not interfere 
with the holding of an election. Copeland v. Olsmith, 33 Okla. 106, 124 Pac. 
33; Patterson v. People, 23 Colo. App. 429, 130 Pac. 618; Duggan v. City of 
Emporia, 84 Kan. 429, 114 Pac. 235; Thompson v. Mahoney, 136 Ill. App. 
403, the province of equity not including political rights. Fletcher v. Tut- 
tle, 151 Ml. 41, 37 N. E. 683; Anthony v. Burrow, 129 Fed. 783 (U.S. C. C. 
Kan. 1904). 

The Kansas court distinguishes the present case from the general rule in 
two respects: the fact that “the action is brought in behalf of the public 
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and not of individuals” and the fact that “the objection is not based upon 
mere irregularities in the procedure followed, but upon the contention that 
the election is one for which there is no legal authority whatever.” 

The latter point seems to be the distinction common to most jurisdic- 
tions. The test revealed by most of the cases seems to be—‘“does the 
unconstitutionality or excess of function exercised exist in the authority 
for the holding of the election?” 


Where the.election itself was under lawful authority no injunction was 
granted in the following cases (although irregularities lay in the validity 
of the matter to be voted upon): Conner v. Gray, 88 Miss. 489, 41 So. 186; 
Morgan v. Weitzel Co., Ct., 53 W. Va. 372, 44 S. E. 182; Guebelle v. Epley, 
1 Colo. App. 199, 28 Pac. 89; and where a plaintiff sued to enjoin the sub- 
mission to popular vote of a proposed state constitutional amendment 
alleged to be in conflict with the constitution of the United States no in- 
junction was granted, the holding of the election itself being valid, and 
the court declining to consider the validity of the subject matter of the 
election. Weinland v. Fulton, Sec. of State, 99 Ohio St. 10, 121 N. E. 816. 
In Conner v. Gray, supra, the court, pages 492-3, makes the same distinc- 
tion, limiting the jurisdiction of the chancery court to those elections 
called in violation of the constitution and laws of the state. And even 
where there was irregularity in the petitions calling an election to pass a 
law alleged to be unconstitutional no injunction was granted. Pfeifer v. 
Graves, Sec. of State, 88 Ohio St. 473, 104 N. E. 529. But where the author- 
ity for the election itself was void, because unconstitutional or ultra vires, 
an injunction has been granted. Mayor and Council of Macon v. Hughes, 
110 Ga. 795, 36 S. E. 247; DeKalb v. City of Atlanta, 132 Ga. 727, 65 S. E. 
132; Cascaden v. City of Waterloo, 106 Ia. 673, 77 N. W. 333; Solomon v. 
Fleming, 34 Neb. 40, 51 N. W. 304. 

It accordingly appears that the distinction announced and followed in 
the principal case—that the unconstitutionality must appear in the author- 
ity for the holding of the election and not merely in the subject matter, if 
enacted, altho having but one direct precedent (Weinland v. Fulton, supra) 
is a logical development of the previous cases, as summarized by the court 
in Conner v. Gray, supra. 

The further distinction that the action in the principal case is brot 
on behalf of the state is not so generally applied. In the four cases cited 
immediately above it was held that the expense incurred in holding an 
election so far involved a property right that the plaintiff taxpayer could 
maintain his action. And in the above cited cases in which injunctions 
were refused (except Duggan v. Emporia) no question was raised as to the 
capacity of the tax-payers to bring the action. 

But a few courts hold the tax-payer’s interest as entirely too remote, 
Duggan v. Emporia, supra; State ex rel. Cranmer v. Thorson, 9. S. D. 149, 
68 N. W. 202; City of McAlester v. Milwee, 31 Okla. 620, 122 Pac. 173; and 
a few lay down the broad rule that a political act can never be enjoined. 
Dubuisson v. Election Sup’rs, 123 La. 443, 49 So. 15; Thompson v. Mahoney, 
supra; Copeland v. Olsmith, supra. 
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The question of the right to an injuction restraining the holding of a 
local public election does not appear to have arisen in Wisconsin. The 
Wisconsin Supreme Court in State ex rel. Atty. Gen’l v. Cunningham, Sec. 
of State, 81 Wis. 440, 51 N. W. 724, and in State ez rel. Lamb v. Cunning- 
ham, Sec. of State, 83 Wis. 90, 53 N. W. 35, seems to admit the general 
rule that equity will not interfere with the holding of an election. The 
injunctions granted in the above cases are exceptional, being based solely 
upon the original and prerogative powers bestowed upon the Supreme 
Court by the Constitution (Art. 7, Sec. 3), and such prerogative power is 
not used if merel} local in effect even if it is a question publici juris. In 
re Hartung, 98 Wis. 140, 73 N. W. 988. Outside of a question “affecting 
the sovereignty of the state, its franchises or prerogatives, or the liberties 
of its people” (Atty. Gen’l v. City of Eau Claire, 37 Wis. 400) which ques- 
tion involves the original jurisdiction of the Supreme Court, the jurisdic- 
tion of the circuit courts to grant a writ of injunction must conform sim- 
ply with the powers and usages of the English court of chancery. State 
ex rel. Hartung v. City of Milwaukee, 102 Wis. 509, 78 N. W. 756; Income 
Tax Cases, 148 Wis. 456, 134 N. W. 673, 185 N. W. 164. The question pre- 
sented by the principal case, being local in effect, must accordingly be pre- 
sented to the circuit court. 

In State ex rel. Van Alstine v. Frear, Sec. of State, 142 Wis. 320, 125 N. 
W. 961, a suit for injunction brought in the circuit court, (although actu- 
ally involving the original jurisdiction of the Supreme Court—see Win- 
slow, C. J., Income Tax Casss, 148 Wis. 456 at page 497) the only question 
considered by the court on general demurrer was the constitutionality of 
the law under which the election was to be held, and its validity being 
found, the demurrer was sustained. Likewise in the Cunningham cases, 
supra, the Supreme Court in granting the injunctions determined that the 
authority under which the elections themselves were called was invalid. 


It would accordingly seem that Wisconsin, while admitting the general 
rule in regard to enjoining elections, in a question presented by the prin- 
cipal case would recognize the one distinction of the Kansas court—that 
the objection must lie to the validity of the authority for the election. 
That the Wisconsin court would likewise restrict the remedy to a suit by 
the state cannot be conceded. 


RicHarD H. TYRRELL. 


SaLes—Risk or Loss—Detay THRroucH Fautt or Buyer—The effect of 
default upon risk of loss in sales arose in the recent Wisconsin case of 
Schenning et al. v. Devere and Schloegel Lumber Co., —— Wis. ——, 180 
N. W. 136. The seller had sold lumber for delivery f. 0. b. at a certain sid- 
ing, and had written the buyer urging immediate orders for shipment 
because of the danger from forest fires, to which the buyer had replied 
promising to send shipping instruction in a couple of days. No orders 
were sent, and ten days later the lumber was destroyed by fire. It was 
held that the loss must fall on the buyer in accordance with the provision 
in the Uniform Sales Act, Wis. Stat. 1919, 1684t—22, subd. 2, notwithstand- 
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ing the fact that the title to the lumber still remained in the seller. The 
statute provides that: 

“Where delivery has been delayed through the fault of either buyer or 
seller the goods are at the risk of the party in fault as regards any loss 
which might not have occurred but for such fault.” 

It would seem that the Uniform Sales Act has changed the common law 
on this point, for at common law it was generally held that the risk is 
fixed where the title resides. Joyce v. Adams, 8 N. Y. 291;Hahn v. Fred- 
ertcks, 30 Mich. 223; Stewart v. Produce Co., 88 Kan. 521. See also 35 Cyc. 
343, 24 R. C. L. 47, and note to Barber v. Andrews, 29 R. I. 51 in 26 L. R. 
A. (N. S.) 10. The same rule prevailed in England until the passage of 
the Sale of Goods Act, 56 and 57 Vict. c. 71. See Tarling v. Baxter, 6 B. 
and C. 360, 108 English Reprint 484. See also May v. Conn, 23 Ont. L. R. 
102. 

Default of either party has been held not to affect the general rule 
stated above. The leading case is that of McConihe v. The N. Y. and E. Ry. 
Co., 20 N. Y. 495, 75 Am. Dec. 420. In that case the seller had agreed to 
build and deliver certain cars to the buyer wno was to furnish iron boxes 
necessary for their completion. The seller had completed the cars, except 
so far as prevented by the default of the buyer in not furnishing the boxes, 
when they were destroyed by fire while in the possession of the seller. 
It was held that the loss must fall on the seller because “the fire was acci- 
dental,” the court saying that “the rule is that the party in whom the 
title to the property is vested must bear the loss in case of destruction by 
accident.” The same line of reasoning was followed in Grant v. United 
States, 7 Wall. 331, 19 L. ed. 194. 

It seems probable that the Wisconsin court might have decided the case 
in question as it did even had the Uniform Sales Act not been enacted, 
for Mr. Justice Eschweiler in his opinion speaks of “the rule of law whose 
statutory embodiment is found in section 1684t—22, subd. 2”, and in Boy- 
ington v. Sweeney, 77 Wis. 55, the Supreme Court did on similar facts 
reach the same result without the aid of the statute. 

In that case it was decided that where the buyer had delayed the ship- 
ment of logs which but for such delay on his part might not have been 
destroyed by fire, the loss must fall on the buyer. Mr. Justice Taylor said 
on page 65: “It would be unjust to the defendant (the seller) to require 
him to get out and haul the logs to the place mentioned for loading them 
on cars, as this contract does, and then require him to keep them there at 
his risk, for an indefinite period at the pleasure or caprice of the plaintiff 
(the buyer).” 

A very few cases take the same view as in Boyington v. Sweeney, and 
the expressions in these cases are dicta only. In the well known English 
case of Martineau v. Kitching, L. R. 7 Q. B. 436, Lord Blackburn said, p. 
456: It “is perfectly good sense and justice, though it is not necessary to 
the decision of the present case that,” although “the property did not 
pass,” and “there were no express stipulations about risk, yet because the 
non-completion of the bargain and sale, which would absolutely transfer the 
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property, was owing to the delay of the purchaser, the purchaser should 
bear the risk just as much as if the property had passed.” 

In passing it might be noticed that the words of the statute refer rather 
to “a delay or temporary fault, which is not, perhaps cannot be, treated as 
sufficient breach to terminate the contract.” Williston on Sargs, Sec. 306. 
So in the Maryland case of Rylance v. Walker Co., 129 Md., 475, 99 Atl. 597 
where the buyer refused to accept delivery of certain rope which was then 
destroyed by fire while in the hands of the transportation company, it was 
held that the section of the statute in question did not apply “to such re- 
fusal to accept delivery of, or to pay for the goods as amounts to a breach 
of the contract.” In the subsequent case of Baltimore and Ohio Ry. Co. v. 
Carter, 133 Md. 551, 105 Atl. 760 the court held that a delay by the vendee 
of nine days in inspecting pilings and furnishing cars for their transpor- 
tation made him liable for the loss of the pilings in a rainstorm. 


Where, therefore, the delivery has been delayed through such fault of 
the buyer as amounts to a repudiation of the transaction, or, for any 
other reason, to a termination of the bargain, while the seller has the 
right against the buyer or the goods prescribed in sections 1684t—52 to 65, 
he will no longer have the right to hold the goods at the risk of the buyer 
under the provisions of sec. 1684t—22 subd. 2. 

Martin R,. KrRIEWALpT. 


INSURANCE—CONSTITUTIONALITY OF AN INHERITANCE TAX WHERE A MAR 
RIED WOMAN IS BENEFICIARY UNDER WISCONSIN S7vAtuTES—The recent case 
of State v. Allis, — Wis. —,—, N. W. —, should be of particular interest to 
the Wisconsin Bar. The facts of the case are: Charles Allis died in 1918, 
leaving an estate of some three hundred thousand dollars exclusive of 
three hundred and six thousand dollars in insurance on his life. The 
latter was in nine different policies in each of which his wife was named 
as beneficiary. In six of them it appears that the insured surrendered 
the right to change the beneficiary; in two there does not appear to have 
been any right to change the beneficiary; and in one the right to change 
the beneficiary does not appear to have been surrendered. Brief of Re- 
spondent, pp. 2-5; “Case” of Appellant, pp. 12-17. All of these policies 
were taken out prior to the enactment of section 1087—1 (7) of the Wis- 
consin Statutes which provides: “. . . insurance payable upon the death 
of any person shall be deemed a part of his estate for the purpose of the 
tax (Inheritance Tax) and shall be taxable to the person or persons 
entitled thereto.” Laws of Wisconsin, 1915, p. 257. The lower court held 
the insurance to be the property of the wife and not subject to the in- 
heritance tax, while the Wisconsin Supreme Court held the insurance 
taxable under the above quoted statute and reversed the lower court. 


Under the Wisconsin Inheritance Tax statute without the above quoted 
provision, the creator of a trust was held to retain a sufficient interest 
therein to tax the same on its passing at his death where he reserved 
the right to revoke the trust and to change the cestui que trust. Bullen 
v. Wisconsin, 143 Wis. 512, 128 N. W. 109, and affirmed on appeal to the 
United States Supreme Court, 240 U. S. 625. In the Bullen case, Bullen 
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created a trust reserving to himself the right to revoke the same and to 
change the cestui que trustant. The distinction as to facts between the 
Bullen case, supra, and the instant case is the reservation of the right to 
change the beneficiary in the former and the surrender of that right in 
the latter. In the Bullen case, supra, Bullen had taken out insurance on 
his life, naming his wife as beneficiary. The Wisconsin court there held 
the insurance was the property of the wife and not taxable under the 
then Inheritance Tax statute. State v. Bullen, supra, p. 523. 

The principal case comes up after the passage of section 1087—1 (7) 
above quoted, and whose language seems to cover the facts. The case 
seems to present two questions, whether the statute is constitutional, and 
assuming its constitutionality, whether the wife’s interest had vested 
prior to the enactment of the statute so as to make a taxing thereof invalid. 

The legislature has power to tax gifts inter vivos or gifts mortis causa. 
“Whether these gifts therefore be held to be gifts in contemplation of 
death or gifts inter vivos they are not beyond the power of the legislature 
to tax.” Estate of Ebeling, 169 Wis. 432, 436, 172 N. W. 746. The Wis- 
consin legislature passed a statute (section 1087—1 (3) ) providing that 
gifts made in contemplation of death should be taxed under the inher- 
itance tax law when intended to take effect at or after death of the 
donor, and that gifts made within six years prior to the death of the 
donor “shall be construed to have been made in contemplation of death” 
when the transfer was of a material part of the donor’s estate or in the 
“nature of a final disposition or distribution thereof.” In passing upon 
this statute the Supreme Court held that a disposition of the sort stated 
in the statute did not raise a prima facie case, but constituted a conclu- 
sive presumption. Estate of Ebeling, supra. “That it will occasionally 
result in the taxation of gifts not in fact made in contemplation of death, 
which may be conceded, should not condemn the classification if the 
classification be reasonably necessary to carry out the legislative scheme 
for the taxation of gifts mortis causa. Estate of Ebeling, supra, p. 436; 
and see, Estate of Stephenson, 171 Wis. 452, 177 N. W. 579. 

Where the general purpose is a proper one for legislative action, classi- 
fication to carry out that purpose will be sustained if reasonably neces- 
sary to carry out the valid legislative object, even though it may include 
property rights on either side of the line of demarcation laid down by 
the legislature. Borgnis v. Falk, 147 Wis. 327, 1383 N. W. 209; Cotting v. 
Kansas City Stock Yards Co., 183 U. S., 22 Sp. Ct. 30; McLeah v. Arkansas, 
211 U. S. 539, 29 Sp. Ct. 206. 

The legislature has the general right to reasonably regulate and tax 
transfers of property; it has the general right to reasonably regulate and 
tax the transferring of property from one generation to another. Nunne- 
macher v. State, 129 Wis. 190, 108 N. W. 627. The court in the principal 
case looks upon the insurance policies as a transfer of a material part 
of the insured’s estate to his wife to take effect at his death: “It is self- 
evident that by means of these policies the husband transferred a large 
part of his estate to his widow which became effective at his death.” If 
the transfer of property in life insurance under the facts in the Allis 
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case takes place at the death of the insured, it comes within the scope 
of inheritance taxation as a gift mortis causa, but if it takes place inter 
vivos, the constitutionality of a statute taxing it as inheritance must de- 
pend on the “reasonableness” of the classification, similarly as with the 
statute considered in the Ebeling case, supra. A discussion of the latter 
point is not within the scope of this note. 


Assuming the constitutionality of the statute, as applying to future in- 
surance, the more difficult question is whether the interest of the wife 
had so vested- prior to the passage of the law as to make a taxation 
thereof invalid. After considering the Wisconsin cases, the court appears 
to conclude that the wife’s interest had not so vested as to make a tax 
thereon invalid. The early Wisconsin cases did not look upon the interest 
of the beneficiary in insurance contracts as an absolute, vested interest. 
In Clark v. Durand, 12 Wis. 223, 233, the court said: The beneficiary “had 
no vested right in the policy or moneys secured by it, and could have 
none until after the death” of the insured . . . and “then only in the 
event of the contract and intention of the parties remaining the same.” 
In a later case, Foster v. Gile, 50 Wis. 603, 607, after considering the view 
of other authorities, the broad language of the Durand case, supra, was 
somewhat limited: The taking of the insurance contract “vests in the 
person to whom the insurance is payable an actual, subsisting interest in 
the policy, but not the absolute unconditional ownership of it... . .” 
Other jurisdictions look upon the interest of the beneficiary as vesting, not 
at the death of insured, but with the making of the insurance contract. 
Coun. Mut. Life Ins. Co. v. Baldwin et al., 15 R. I. 106, 23 At. 106; Ricker 
v. Charter Oak Life Ins. Co., 27 Minn. 193, 6 N. W. 771; Brown v. Murray, 
54 N. J. Eq. 599, 35 At. 748; Bank v. Hume, 128 U. S. 195, 9 Sp. Ct. 41; 
Wilburn v. Wilburn, 83 Ind. 55; Gould v. Emerson, 99 Mass. 154; Irwin 
v. Travelers’ Ins. Co. et al., 16 Tex. Civ. App. 683; 39 S. W. 1098. 


In 1891 the Wisconsin Legislature enacted a statute taking away from 
the insured the right to change the beneficiary when the policy on his life 
was for the benefit of a married woman. In brief, it removed his right to 
change the beneficiary. (Section 2347, Wisconsin Statutes.) While the 
court in the instant case cites the language in a case arising subsequent 
to the passage of Section 2347 which termed the interest of the bene- 
ficiary “a mere expectancy” and “not absolute and indefeasable” (Slocum 
v. Northwestern Nat. Life Ins. Co., 185 Wis. 288, 292, 115 N. W. 796) the 
report of the case does not indicate that either of the beneficiaries was a 
married woman, so as to bring that case within the provisions of Section 
2347. However, the statute referred to above was considered in a later 
case, National Life Ins. Co. v. Brautigam, 163 Wis. 270, 154 N. W. 839. 
That was a case in which X named his wife as beneficiary in a policy on 
his life in which he had reserved the right to change the beneficiary. 
Prior to his death he assigned the policy to children by a former marriage. 
On the first hearing of the case, the court held the assignment void under 
section 2347, although the insured had reserved the right to change the 
beneficiary. But the court said: “Considering our present statute in 
the light of its history, it seems quite plain that it was intended to make 
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the right of a married woman absolute once it attached and the policy 
was permitted to mature.” National Life Ins. Co. v. Brautigam, supra, 
p. 273. The language would indicate that while the court held an assign- 
ment by the husband void under the statute, yet that the interest of the 
married woman beneficiary became absolute only when “the policy was 
permitted to mature.” (Reversed on re-hearing, where it was held that 
insured may assign the policy where the right is reserved in the insur- 
ance contract, National Life Ins. Co. v. Brautigam, 163 Wis. 274.) The 
nub of the whole case is, When does the transfer take place? When the 
policy, without the right to change the beneficiary, is taken out? Or 
when the insured dies? The Wisconsin Court holds the transfer is at 
death, but it is a holding which seems to be contra to the other author- 
ities. See 13 Second Decennial Digest, 548-554; “Beneficiary Contracts in 
Wisconsin” 1 Wisconsin Law Review, 216, and 274. 

The court limits the holding to insurance contracts taken out by a per- 
son on which he pays the premiums. 

The effect of the surrendering of the right to change the beneficiary 
ia four of the policies after the passage of section 1087—1 (7) is not con- 
sidered by the court, and cannot be considered within the scope of this 
note. Parr F. La FOoLierte. 


JupGES—DISQUALIFICATION—GROESCHNER V. BREWING Co., 181 N. W. 213— 
The counsel with the attorney for the respondent was the son of the 
presiding judge of the circuit court before whom the proceedings to 
recover damages for wrongful death were being tried. The appellant 
in his affidavit for change of venue did not allege that the counsel was 
retained on a contingent basis but merely inferred this to be the situa- 
tion as the evidence tended to show that the deceased had left no estate. 
The circuit court refused a change of venue and the Supreme Court 
affirmed the decision. The court refused to consider the question whether 
or not the judge would be disqualified if he were related to an attorney 
who was connected with the case on a contingent basis and held that in 
the absence of such allegations the court did not commit error in refusing 
a change of venue as the affidavit did not show the counsel to be a party 
of interest to the litigation within section 2623 which provides that, 
“whenever the judge is a party or interested in the matter in controversy 
in any action pending before him or is related to or has been counsel 
for either party the court or the presiding judge thereof shall, upon 
application of either party and may without application change the place 
of trial of such action or call in another judge in the manner prescribed 
in section 2625.” 


In reference to the situation where the judge is related to either party, 
Am. and Eng. Encyc. 733 says, “under the common law rule it was held 
not objectionable for a judge to sit in a case to which a relative was a 
party”, this doctrine being based on the ground that favor will not be 
presumed in a judge. Cases are not wanting, however, which hold that 
even at common law relationship to parties operated to disqualify a judge 
or “was at least sufficient ground for his retirement of his own motion.” 
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But Justice Winslow in Case v. Hoffman, 100 Wis. 314 at 356 says, “at 
common law it was recognized that a judge who was interested in the 
action or of kin to either party was disqualified frém sitting in a case,” 
which seems to be the prevailing view. 

As to whether the judge is disqualified by his relationship to counsel, 
it is stated in 15 R. C. L. 532, “while at common law a judge is not dis- 
qualified by relationship to a party or to a person interested in the result 
of the case, that rule has been abrogated in practically all jurisdictions 
in this country by constitutional or statutory provisions.” “The great 
weight of authority that a judge whose relation within the specified 
degree to an attorney in an action with fees contingent on recovery is 
disqualified to sit under a constitutional provisions that no judge shall 
preside in the trial of a case where either of the parties shall be con- 
nected with him by consanguinity within a certain degree, although the 
authorities are not agreed on this point.” The cases uniformly hold that 
mere relationship to an attorney does not disqualify the presiding judge. 
It was held that where an attorney related to the judge was retained in 
the case on a contingent basis and where he repudiated the contract before 
the trial and which fact was made to appear to the satisfaction of the 
court, the judge was not disqualified. Knickerbocker v. Worthing, 138 
Mich. 224, 101 N. W. 540. The same result was reached in Sjorbarg v. 
Nordin, 26 Minn. 501, 5 N. W. 677, which was followed in State v. Led 
better, 111 Minn. 110, 126 N. W. 477. Relationship to an attorney who 
is only interested incidentally and is not affected by the result will not 
disqualify the judge, there must be an actual pecuniary interest in the 
outcome of the suit. So the mere fact that the presiding judge was re- 
lated to an attorney who was part owner of the mine in controversy but 
whose interest would not be affected by the outcome of the suit was 
held not to be sufficient to disqualify the judge. Neither does the fact 
that the judge is related to stockholders in a corporation disqualify him 
from hearing a cause of action wherein the stockholders were assessed a 
certain percentage of their holdings. The court held that although the 
stockholders were interested in the outcome of the suit, they were not 
parties to the action. Matter of Dodge Manufacturing Co., 77 N. Y. 101, 
33 Am. Rep. 579. 


The question arose in Winston v. Masterson, 27 S. W. (Tex.) 768, ina 
suit to enjoin the enforcement of the judgment recovered by the de- 
fendant against the plaintiff as attorney for one Davis with whom the 
defendant had a contract under which he was to receive one-half of the 
judgment recovered. The Texas Constitution, Art. V, Section II, pro- 
vides, “no judge shall sit in any case wherein he may be interested or 
where either of the parties may be connected by affinity or consanguinity 
within such degree as may be prescribed by law.” The judge and at- 
torney were within the statutory degree, being father and son. The 
court held that “party” meant only those who were party of the record 
and not those merely interested in the judgment. The same court in 
Patton v. Collier, 37 S. W. 413, unwillingly followed this decision stating 
that the definition of “party” was too technical and restrictive and ap- 
provingly referred to Howell v. Budd, 27 Pac. (Cal.) 747, where the op- 
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posite result was reached. Accd. Missouri R. R. v. Mitcham, 121 S. W. 
871, 57 Tex. Civ. App. 134;Hundley v. State ex rel. Milton, 36 So. 362, 47 
Fla. 172. Allison v. Southern R. R., 40 S. E. 91, 129 N. C. 336. 

Where an attorney asks for counsel fees in a divorce action he becomes 
a party interested and if related to the court it disqualifies the judge. 
“It is the pecuniary interest of the attorney in the result of the case 
which disqualifies. If the applicant did not ask any allowance of the 
counsel fees of course the fact that the counsel was related to the judge 
no matter how closely, would not effect to disqualify the judge from pre- 
siding. The moment the applicant asks for counsel fees, the counsel 
becomes pecuniarily interested in the result of the suit and as far as the 
fees are concerned the counsel are as much parties to the case as if 
they were parties to the record.” Roberts v. Roberts, 41 S. E. 616, 115 
Ga. 259. Accd. Yazoo v. Kirk, 42 L. R. A. N. S. 1172, 58 So. 710; White 
v. McClanahan, 133 La. 396, 63 So. 61. 

It is of interest to note that the complainant also attempted to comply 
with section 2625 by filing an affidavit of prejudice but not until after the 
first day of the term. The court held that the right to a change of venue 
was purely a statutory one and that therefore the statute must be strictly 
complied with and that inasmuch as the statute did not provide for those 
cases where the information alleged in the affidavit was not acquired 
until after the beginning of the term that it was impossible for the court 
to hold otherwise than that the affidavit must be filed at the beginning of 
the term as provided by the statute. RupotPeH M. ScHLABACH. 


ConFLict or Law—How Reat Is a Transitory Action?—The plaintiff 
and defendant were both mining companies incorporated under the laws 
of Maine, conducting mining operations in Arizona, and having a usual 
place of business in Massachusetts, the forum. The declaration was drawn 
for conversion of ore as personal property and though asserting title to 
the land expressly excludes any claim for damage to realty; held, in 
Arizona Commercial Mining Co. v. Iron Cap Copper Co., 128 N. E. (Mass.) 
4, that the Massachusetts courts have no jurisdiction of actions depending 
on question of title to mining claims in Arizona and that this conclusion 
does not deny equal protection of laws, or privileges or immunities of 
citizens. 

In the United States, the rule that actions for injuries to real property 
are local has been denied, Little v. Ry. Co., 65 Minn. 48, 67 N. W. 846, 
though by great weight of authority, Kroll v. Ry. Co., 152 N. W. (Neb.) 
548, Montesano Lbr. Co. v. Portland Iron Works, 152 Pac. (Ore.) 244, it is 
generally followed, 38 CYC. 544, notes 24 and 32, save where statute has 
changed the rule as in New York, Bliss, Sup. Code Civ. Proc. 1913, Vol. V 
(1913-1917), Section 982a. 

The principal case, however, denies the existence of a distinction, drawn 
in Whidden v. Seelye, 40 Me. 247, 63 Am. Dec. 661 and Greeley v. Stilson, 
27 Mich. 152. 


It seems from these cases that, where timber is cut, or ore is mined in 
one state, as to the personalty thus obtained or the loss of personalty 
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thereby suffered the trespass may be waived and suit brought for con- 
version in another state. Such a rule might have a foundation in the 
geographical arrangement and the commercial inter-relation of the United 
States. The above distinction was apparently recognized in Jacobus v. 
Colgate, 111 N. E. 837, 217 N. Y. 235 at 246, where the majority of a 
divided court, in holding the New York statute non-retroactive in accord 
with the majority rule on the general doctrine, used the following words: 
“A single act has injured realty and personalty. One cause of action is 
local and the other is transitory. The act is single but its consequences 
are divisible.” And the Court cited Stone v. U. S., 167 U. S. 178, in support 
of this proposition. 

The language in Tyson v. McGuineas, 25 Wis 656, in which Cole, J. at p. 
660 emphasized that “....trover is a transitory action....,” is broad 
enough to indicate agreement with the group of cases upholding above 
distinction. Speaking of the latter (Wisconsin) case, the Massachusetts 
court said: “It was assumed in Tyson v. McGuineas, that, if the defend- 
ant in an action for converting timber by cutting trees on the land of the 
plaintiff raised a genuine question as to the title of the land, the action 
would be local and not transitory. Different considerations might arise 
if it was apparent that the controversy as to title was feigned and not 
well founded. Moret v. Mason, 106 Mich. 340, 64 N. W. 193.” 

It is submitted that in passing on what is a “genuine question as to 
the title of the land” and what is a “feigned and not well founded con- 
troversy as to realty” a court would be approaching a decision in the 
question of title almost to the same extent as do the courts which uphold 
the distinction. The “feigned and not well founded controversy as to 
realty” in Moret v. Mason, supra, arose over the validity of a quit-claim 
deed obtained by defendant from holder of a tax title. 

The decision of the Massachusetts Court was disregarded by the Maine 
Court in what is practically the same case tried between the same parties, 
the Arizona Mining Company and the Iron Cap Copper Company before the 
Maine tribunal, 110 Atl. (Me.) 429. The Maine courts “have jurisdiction 
of suit between Maine corporations arising out of conversion of ore in 
Arizona, where complainant disclaimed damages for injuries to land, for 
the title to the land was only incidentally involved, and any adjudication 
thereto would not be a judgment within the full faith and credit law, so 
the action being for momentary relief, was transitory.” The Court decided 
further that the dismissal of a similar action in Massachusetts was not 
conclusive, and that a court of equity would not refuse to take jurisdiction 
in spite of considerable difficulties, and cited Stone v. U. S., 167 U. S. 178, 
as applicable. 

The following statement of the Maine Court at (110 Atl.) 432 is of 
interest: “The following authorities also lend support to the contention 
that the pending action is transitory. These are not precisely in point 
because it does not appear that in them the question of title was distinctly 
raised: Whidden v. Seelye, 40 Me. 247, 68 Am. Dec. 661; Hodges v. 
Hunter, 61 Fla. 280, 54 S. 811, 34 LRA (NS) 994; McGonigle v. Atchinson, 
33 Kan. 726, 7 Pac. 550; Peyton v. Dermond, 129 Fed. 1, 63 C. C. A. 651; 
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Greeley v. Stilson, 27 Mich. 154; West v. McClure, 85 Miss. 296, 37 S. 752. 
....[The present case] may involve a finding, not indeed as to who owns 
a mining lode in Arizona, but as to who did own such lode when ore, the 
proceeds of which are subject to our jurisdiction, was severed from it.” 

However, to the doctrine that an action for damages to realty in one 
jurisdictional unit will not be granted in another jurisdiction though 
there be personal service upon the supposed offender, there is little oppos- 
ing authority. 

In England, the obiter of Lord Mansfield in Mestyn v. Fabrigas, 1 Coop. 
161 (1774) was not followed in Doulson v. Matthews, 4 Term Rep. 503 in 
1792. (Note 22 Am. St. Rep. 17) And in 1893, the House of Lords de- 
cided in British Co. v. Companhia, (1893) Appeal Cases 602, where plain- 
tiff was a Portuguese company suing for damages for ejectment from lands 
in Africa, and not directly to try title——although there were no courts 
in Africa to try title and the plaintiff brought action at domicile of de- 
fendant for relief against the vit via vi methods pursued by the latter, that 
the English courts had no jurisdiction. This case by reason of its peculiar 
facts [1892] 2 Q.. B. 358, 359, seems subtly harsh and almost unjustifiable. 


In a few cases the language seems to support not only the distinction 
of Whidden v. Seelye and the Maine case of Arizona Co. v. Copper Co., 
supra, but also a rule contrary to the general doctrine as advanced to the 
full extent by the Massachusetts court. 

In Stone v. United States, 167 U. S. 178, wherein it was held “Federal 
Court of District where defendant is served has jurisdiction of action for 
cutting timber on public land,” the court said at 182: “Although the Gov- 
ernment’s denial of ownership of the land made it necessary for it to 
prove its ownership, the action in its essential features related to personal 
property, was of a transitory nature, and could be brought in any juris- 
diction in which the defendant could be found and served with process. 
And a suit could have been brought to recover the property wherever it 
could be found.” 

J. SraFForD TROTTMAN. 





